
 

 

The Legal Aspects of International Space Financing 

Project Finance Perspective for the Current Space Industry 

 

 

Inaugural-Dissertation 
zur 

Erlangung der Doktorwürde 
einer Hohen Rechtswissenschaftlichen Fakultät 

der Universität zu Köln 
 

vorgelegt von 

 

Nayoung Youn 

 

aus Daegu, Republik Korea 

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Referent:            Prof. Dr. Dr. h.c. Dr. h.c. Stephan Hobe 

 

Korreferent:         .Prof. Dr. Ulrich Ehricke 

 

Tag der mündlichen Prüfung: 5 Juli 2022 

  



i 

 

Table of Contents 

 

List of Abbreviations                                     iv 

 

Introduction                                            1 

 

Chapter One:  The Current Financing Framework of Space 

Activities                                               8 

I. )URP� WKH�(UD�RI�6SDFH�IDULQJ�1DWLRQV� WR� WKH�3ULYDWL]DWLRQ�RI� WKH�

6SDFH�,QGXVWU\� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � 

II. *HQHUDOLWLHV�RI�$VVHW�EDVHG�)LQDQFH� � � � � � � � � � � � � � � � � � � � � � ��� 

III. *HQHUDOLWLHV�RI�3URMHFW�EDVHG�)LQDQFH� � � � � � � � � � � � � � � � � � � � � ��� 

IV. $VVHW�EDVHG�)LQDQFH�Y��3URMHFW�EDVHG�)LQDQFH� � � � � � � � � � � � � � � �� 

1. 7KH�1DWXUH�RI�6HFXULWLHV� � � � � � � � � � � � � � � � � � � � � � � � � � � � ��� 

2. 5LVN�DQG�&UHGLW�(YDOXDWLRQ� � � � � � � � � � � � � � � � � � � � � � � � � � ��� 

3. )LQDQFLDO�9HKLFOH� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �� 

V. &RQFOXVLRQ� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ���� 

 

Chapter Two: The Current International Legal Regime of Space 

Financing                                              32 

I. 7KH�&RUSXV�,XULV�6SDWLDOLV� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��� 

1. ,QWHUQDWLRQDO�6SDFH�7UHDWLHV� � � � � � � � � � � � � � � � � � � � � � � � � ��� 

A. 7KH�2XWHU�6SDFH�7UHDW\�RI������ � � � � � � � � � � � � � � � � � � ��� 

B. 7KH�/LDELOLW\�&RQYHQWLRQ�RI������ � � � � � � � � � � � � � � � � � �� 



ii 

 

C. 7KH�5HJLVWUDWLRQ�&RQYHQWLRQ�RI������ � � � � � � � � � � � � � � �� 

2. ,QWHUQDWLRQDO�6SDFH�/HJDO�'RFXPHQWV� � � � � � � � � � � � � � � � � � �� 

$��7KH�6SDFH�%HQHILWV�'HFODUDWLRQV�RI������ � � � � � � � � � � � � �� 

%��81*$�5HVROXWLRQ�RQ�5HJLVWUDWLRQ�3UDFWLFH� � � � � � � � � � � ��� 

II. 7KH�&XUUHQW�$VVHW�EDVHG�)LQDQFLQJ�/HJDO�)UDPHZRUN� � � � � � � � ��� 

1. 7KH�&DSH�7RZQ�&RQYHQWLRQ� � � � � � � � � � � � � � � � � � � � � � � � � ��� 

2. 7KH�6SDFH�3URWRFRO� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��� 

III. 7KH�/HJDO� ,VVXHV�&RQFHUQLQJ�&XUUHQW�$VVHW�EDVHG�)LQDQFH�/HJDO�

)UDPHZRUN� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �� 

1. 7KH�&RQFHSW�RI�6SDFH�$VVHW� � � � � � � � � � � � � � � � � � � � � � � � � ��� 

2. 7KH�(UURU�5LVN�$VVHW�EDVHG�5HJLVWU\� � � � � � � � � � � � � � � � � � � �� 

3. 0DWWHUV�UHODWLQJ�WR�WKH�3XEOLF�6HUYLFH�5HVWULFWLRQ� � � � � � � � � �� 

4. 7KH�'HFODUDWLRQV�2SWLRQ�RI�&RQWUDFWLQJ�6WDWHV� � � � � � � � � � � �� 

5. ,VVXHV�5HJDUGLQJ�WKH�6XSHUYLVRU\�$XWKRULW\�ZLWK�81'52,7�  

� � � � �� 

IV. &RPSDULVRQ�ZLWK�WKH�$LUFUDIW�0DQXIDFWXULQJ�,QGXVWU\� � � � � � � � ��� 

1. 7KH�%DFNJURXQG�RI�$LUFUDIW�0DQXIDFWXULQJ�,QGXVWU\� � � � � � ��� 

2. 7KH�$LUFUDIW�3URWRFRO�RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� � � � � � ��� 

3. 5HDVRQV�IRU�WKH�6XFFHVV�RI�WKH�$LUFUDIW�3URWRFRO� � � � � � � � � � ��� 

V. &RQFOXVLRQ� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �� 

 

Chapter Three: Proposal for a New Legal Framework of Project-

based Financing                                       , ,87 



iii 

 

I. $PHQGPHQW� WR� WKH� &XUUHQW� ,QWHUQDWLRQDO� )LQDQFLQJ� /HJDO�

)UDPHZRUN� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �� 

1. 'HILQLWLRQ�RI�µ$VVRFLDWHG�5LJKWV¶�XQGHU�WKH�6SDFH�3URWRFRO� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � �  

89 

2. 3URSRVHG�$PHQGPHQW�WR�WKH�6SDFH�3URWRFRO� � � � � � � � � � � � � �� 

II. $�1HZ�/HJDO�)UDPHZRUN�IRU�3URMHFW�EDVHG�)LQDQFLQJ� � � � � � � � � �� 

���([DPSOHV�RI�3URMHFW�EDVHG�)LQDQFLQJ� � � � � � � � � � � � � � � � � � � ��� 

A. 7KH�&DVH�RI�WKH�0DULWLPH�,QGXVWU\� � � � � � � � � � � � � � � � � � � �� 

B. 7KH�&DVH�RI�WKH�$YLDWLRQ�,QGXVWU\� � � � � � � � � � � � � � � � � � ���� 

C. 7KH�&DVH�RI�5RDGV�DQG�+LJKZD\V� � � � � � � � � � � � � � � � � � ���� 

D. 7KH�&DVH�RI�(QHUJ\�3ODQWV� � � � � � � � � � � � � � � � � � � � � � � � ��� 

E. 7KH�&DVH�RI�7HOHFRPPXQLFDWLRQV�)DFLOLWLHV� � � � � � � � � � � ��� 

���&ULWHULD�IRU�$SSOLFDEOH�3URMHFW�)LQDQFLQJ�LQ�WKH�6SDFH�,QGXVWU\�  

��� 

III. $Q�,QWHUQDWLRQDO�2UJDQL]DWLRQ�DV�WKH�&RUQHUVWRQH�RI�WKH�1HZ�/HJDO�

)UDPHZRUN� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��� 

IV. &RQFOXVLRQ� � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � � ��� 

 

Conclusions and Way Forward                           141 

 

Bibliography                                           147 

  



iv 

 

List of Abbreviations 

 

 

ADB Asian Development Bank  

ADBI Asian Development Bank Institute  

AECID Spanish Agency for International Development 

Cooperation  

AfDB African Development Bank  

AIG Airport International Group  

ASA African Space Agency  

ASEAN Association of Southeast Asian Nations  

AU African Union  

BDOT Build-Develop-Operate-Transfer 

BLT Build-Lease-Transfer  

BOO Build-Own-Operate  

BOOT Build-Own-Operate-Transfer 

BOT Build-Own-Transfer  

BT Build-and-Transfer  

BTL Build-Transfer-Lease  

BTO Build-Transfer-Operate  

CESAIR Commission of Experts of the Supervisory Authority 

of the International Registry  

CFR Code of Federal Regulations  



v 

 

DLR 

DOD 

The German Aerospace Center  

United States Department of Defense  

EBIT Earnings Before Interest, and Taxes  

EBITDA Earnings Before Interests, Taxes, Depreciation, and  

Amortization 

ECA Export Credit Agency  

ELDO European Launcher Development Organization  

ESA European Space Agency  

ESC Economic and Security Committee  

ESRO European Space Research Organization 

EU European Union  

FAA Federal Aviation Administration  

GATS General Agreement on Trade in Services  

GBT Group on Basic Telecommunications Services  

GIZ German Corporation for International Cooperation  

IATA International Air Transport Association  

IBRD International Bank for Reconstruction and 

Development  

ICAO International Civil Aviation Organization  

ICT Information and Communication Technology  

IDA International Development Association  

IFC International Finance Corporation  

ILC International Law Commission 



vi 

 

IRAB International Registry Advisory Board 

IRR Internal Rate of Return  

ISAS Institute of Space and Astronautical Science  

ISS International Space Station 

ITAR International Traffic in Arms Regulations  

ITU International Telecommunication Union  

JAXA Japan Aerospace Exploration Agency  

LEO Low-Earth Orbit  

MoU Memorandum of Understanding  

MSCs Medium-term Service Contracts  

NAL National Aerospace Laboratory of Japan  

NAS National Airspace System  

NASA National Aeronautics and Space Administration  

NASDA National Space Development Agency of Japan  

NGO Non-Governmental Organization  

OECD Organization for Economic Co-operation and 

Development  

PFD Project Financing and Development Section  

PFIP Privately Financed Infrastructure Projects  

PPI Private Participation in Infrastructure  

PPIAF Public-Private Infrastructure Advisory Facility  

PPP Public-Private Partnership  

QAIA Queen Alia International Airport  



vii 

 

RFP Request for Proposal  

ROO Rehabilitate-Own-Operate  

ROT Rehabilitate-Operate-Transfer  

S&P 6WDQGDUG�	�3RRU¶V�  

SARPs Convention and Standards and Recommended 

Practices  

SHSs Solar Home Systems  

SOT Supply-Operate-Transfer 

SPV 

USD 

Special Purpose Vehicle  

United States Dollar 

U.S. United States  

UN 

UNCITRAL 

United Nations 

United Nations Commission on International Trade 

Law  

UN Doc 

UNGA 

United Nations Documents 

United Nations General Assembly  

UNCLOS United Nations Convention on the Law of the Sea  

UNCOPUOS United Nations Committee on the Peaceful Uses of 

Outer Space  

UNCTAD United Nations Conference on Trade and 

Development  

UNIDROIT International Institute for the Unification of Private 

Law  

UNOOSA United Nations Office for Outer Space Affairs  



viii 

 

USSR 

VCLT 

Union of Soviet Socialist Republics 

Vienna Convention on the Law of Treaties  

VMEEA Vice-Ministry of Electricity and Alternative Energy  

WTO World Trade Organization  

 

 



1 

 

Introduction 

 

 

In nearly a half-century after humans left footprints on the Moon, space 

exploration has mostly focused on manned low-Earth orbit (LEO) 

missions and unmanned scientific research. Currently, due to 

expansions in private finance and technological advancement, and 

growing interest of the public sector in the use of outer space as a critical 

national industry, the use of space assets has become prerequisite to 

many countries.  

We have come a long way since the foundation of the space industry in 

the early days, when only two space-faring nations, the United States 

of America (United States) and the Soviet Union at that time were 

capable of researching and developing outer space activities and 

technologies. In the most recent years, efforts for space exploration 

have increased, driven by private companies and foreign States such as 

Europe, Japan, China, and India.1 Within these rapid developments, 

funding for the space industry has become increasingly important and 

necessary; therefore the Protocol to the Convention on International 

Interests in Mobile Equipment on Matters Specific to Space Assets 

(Space Protocol) 2  was adopted, which was derived from the 

Convention on International Interests in Mobile Equipment (Cape 

Town Convention)3. Countries who expressed interest in - and ratified 

- the Space Protocol recognize the importance of promoting commercial 

 
1� 6HH��7KH�&RQYHUVDWLRQ��3ULYDWH�&RPSDQLHV�DUH�/DXQFKLQJ�1HZ�6SDFH�5DFH�±�+HUH¶V�
:KDW� WR� ([SHFW�� DYDLODEOH� DW�� KWWSV���WKHFRQYHUVDWLRQ�FRP�SULYDWH�FRPSDQLHV�DUH�
ODXQFKLQJ�D�QHZ�VSDFH�UDFH�KHUHV�ZKDW�WR�H[SHFW��������ODVW�DFFHVVHG����-XO\������� 

2�� 3URWRFRO� WR� WKH� &RQYHQWLRQ� RQ� ,QWHUQDWLRQDO� ,QWHUHVWV� LQ� 0RELOH� (TXLSPHQW� RQ�
0DWWHUV� 6SHFLILF� WR� 6SDFH�$VVHWV�� DGRSWHG� RQ� �� 0DUFK� ����� �KHUHLQDIWHU�� µ6SDFH�
3URWRFRO¶�� 

3  Convention on International Interests in Mobile Equipment, 2307 UNTS 285, 
adopted on 16 November 2001, entered into force on 1 March 2006 (hereinafter, 
µ&DSH�7RZQ�&RQYHQWLRQ¶�� 

https://theconversation.com/private-companies-are-launching-a-new-space-race-heres-what-to-expect-80697
https://theconversation.com/private-companies-are-launching-a-new-space-race-heres-what-to-expect-80697
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use of outer space for telecommunications, national disaster 

management, and Earth observation.4 While some of these countries 

do not yet have any assets or the necessary infrastructure for satellite 

uses, they are eager to acquire technology and build space infrastructure 

jointly with private parties who are prepared to sell, produce, and 

construct such assets. 

Notwithstanding the fact that the Space Protocol has not yet entered into 

force, the Cape Town Convention established a new international legal 

regime for financing assets, taking a significant step forward in the 

unification of international law as an instrument for asset-based 

finance.5 However, the creation of this legal framework raises potential 

intersections or conflicts between the Space Protocol ± including the 

Cape Town Convention ± and the existing international space treaties.  

It is noteworthy that the Protocol to the Convention on International 

Interests in Mobile Equipment on Matters Specific to Aircraft 

Equipment (Aircraft Protocol)6 was widely successful while the Space 

Protocol failed to be generally accepted. One of the reasons is that the 

current space manufacturing industry is quite distinct from the 

international aircraft manufacturing industry. Indeed, the aircraft 

finance sector is highly developed and is equipped with a sophisticated 

leasing market and a well-established system for the transfer of property 

of aircraft, engines and parts which include complex asset-based 

financing structures. On the other hand, the space manufacturing 

industry is still a developing sector currently expanding its market 

through asset-based finance. It appears that rather than structuring the 

industry from asset-based financing schemes, using project finance 

 
4� 6HH��81,'52,7��6WDWXV�±�81,'52,7�3URWRFRO�WR�WKH�&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�
,QWHUHVWV� LQ�0RELOH�(TXLSPHQW� RQ�0DWWHUV� 6SHFLILF� WR� 6SDFH�$VVHWV� �%HUOLQ�� �������
DYDLODEOH�DW��KWWSV���ZZZ�XQLGURLW�RUJ�VWDWXV������VSDFH��ODVW�DFFHVVHG����-XO\������� 

5� 6XQGDKO��0DUN�-���7KH�&DSH�7RZQ�&RQYHQWLRQ��,WV�$SSOLFDWLRQ�WR�6SDFH�$VVHWV�DQG�
5HODWLRQ�WR�WKH�/DZ�RI�2XWHU�6SDFH��%ULOO�1LMKRII��/HLGHQ�%RVWRQ���������S���� 

6�� 3URWRFRO� WR� WKH� &RQYHQWLRQ� RQ� ,QWHUQDWLRQDO� ,QWHUHVWV� LQ� 0RELOH� (TXLSPHQW� RQ�
0DWWHUV�6SHFLILF�WR�$LUFUDIW�(TXLSPHQW��DGRSWHG�RQ����1RYHPEHU�������HQWHUHG�LQWR�
IRUFH�RQ���0DUFK�������KHUHLQDIWHU��µ$LUFUDIW�3URWRFRO¶�� 
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structures would be more efficient for laying the foundations for the 

current space manufacturing industry.  

Consider the cases of some African States such as South Africa and 

Nigeria, who are interested in using outer space for national security 

purposes for satellite raw data analysis or for natural disaster 

management, but do not have the essential infrastructure or technology 

to do so.7 Countries confronted with these kinds of obstacles would 

significantly benefit from a project finance regime aimed at developing 

their national space technology sector. Similarly, small companies and 

start-ups would be able to use this funding framework to develop new 

technologies such as in-orbit servicing vehicles with refuelling 

purposes, refurbishing or re-boosting satellites, or constructing new 

infrastructure for human settlement on the Moon or Mars.  

To determine the feasibility of project finance in the space sector and 

to raise awareness about the need for its international regulation, this 

thesis analyses project finance cases, particularly on shipping, 

infrastructure, and transport. The shipping manufacturing industry 

appears to be more comparable to the space manufacturing industry 

than the aircraft manufacturing industry in regard to the assembling 

times of ships and rockets, the transportation of packages and satellites 

and the numbers of property transfer and/or of leasing. Moreover, 

project finance has been a critical instrument for the shipping 

manufacturing industry and infrastructure projects involving 

constructions of roads, pipelines, and energy plants throughout the 

world.  

Due to the fact that the majority of cases using project finance have a 

public sector component and all space activities must be conducted 

under the continuous supervision of the appropriate States pursuant to 

the Outer Space Treaty, a project finance regime appears to be more 

 
7 Oduntan, Gbenga, Geospatial Sciences and Space Law: Legal Aspects of Earth 
Observation, Remote Sensing and Geoscientific Ground Investigations in Africa, 
Geosciences, Vol. 9, No. 4 (2019) p. 149. 
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suitable to the space industry.8 In this context, this thesis examines 

precedents from other fields with comparable legal challenges faced by 

the modern space sector. The objective is to reach legally sound 

solutions for the issues that technology development brings under the 

overarching principles established in Article III of the Outer Space 

Treaty.  

It is extremely important to verify the hypothesis that the space industry 

is completely globalized before starting this thesis. The hypothesis once 

proven makes cross-border project finance transactions similar to those 

found in the shipping industry and to be able to draw parallels from the 

shipping industry allows to be much feasible and likely even more 

efficient in fostering the development of the industry on the basis of 

international cooperation from the public and the private sectors.  

One of the most notable benefits of these kinds of transactions is that 

they will be generally free from political considerations. This thesis 

demonstrates that project finance provides a better-equipped tool for the 

space manufacturing industry than the current asset-based finance 

structure. In order to do so, this analysis is performed on the basis of 

the underlying principles of the Outer Space Treaty and the entire 

corpus iuris spatialis, and the Guidelines of numerous international 

organizations including the World Bank as well as the core principles 

of project finance.9  

This thesis aims to demonstrate that a solid legal regime similar to that 

incorporated by the Cape Town Convention and the Space Protocol, but 

based on project finance, will be enormously advantageous to the 

development of the space industry and to the fostering of space assets 

 
8� 7UHDW\�RQ�3ULQFLSOHV�*RYHUQLQJ�WKH�$FWLYLWLHV�RI�6WDWHV�LQ�WKH�([SORUDWLRQ�DQG�8VH�
RI�2XWHU� 6SDFH�� LQFOXGLQJ� WKH�0RRQ� DQG�2WKHU� &HOHVWLDO� %RGLHV�� ����8176� �����
DGRSWHG�RQ����-DQXDU\�������HQWHUHG�LQWR�IRUFH�RQ����2FWREHU�������WKH�µ2XWHU�6SDFH�
7UHDW\¶�� 

9�� )RU� H[DPSOH�� WKH� 8QLWHG� 1DWLRQV� &RPPLVVLRQ� RQ� ,QWHUQDWLRQDO� 7UDGH� /DZ�
�81&,75$/�� DGRSWHG� WKH� 81&,75$/� /HJLVODWLYH� *XLGH� WR� 3ULYDWHO\� )LQDQFHG�
,QIUDVWUXFWXUH� 3URMHFWV� �3),3� *XLGH�� LQ� ������ WKH� 81&,75$/�0RGHO� /HJLVODWLYH�
3URYLVLRQV�RQ�3ULYDWHO\�)LQDQFHG�,QIUDVWUXFWXUH�3URMHFWV��0RGHO�3URYLVLRQV��LQ������ 
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acquisition. It is worth noting that the current international legal space 

regime, although based on asset finance, is the first private law regime 

that aims at providing a uniform legal framework. Hence, it should be 

analysed first in developing a space project finance regime. In this sense, 

this thesis proposes a framework for project finance based on the 

underlying core principles of the Cape Town Convention. 

To formulate a more stable and efficient project finance framework for 

the space industry that promotes international cooperation and 

encourages developing countries to establish their own infrastructures, 

this thesis is divided into three Chapters. 

First Chapter covers the history and evolution of the current framework 

for funding and financing space activities. It starts with the era of the 

space-faring nations and ends with the current era of privatization of the 

space industry. In addition, it provides a brief overview of the 

generalities of asset-based finance and project finance. To discuss the 

international legal regime of space financing in the second Chapter, the 

Chapter also provides the context for general financing understanding 

as well as the history of the space industry. 

Second Chapter examines the main public international space law 

treaties, the Cape Town Convention, and the Space Protocol. This 

Chapter also compares these instruments to the Aircraft Protocol 

utilized by the international aircraft manufacture and airline industries. 

This analysis tries to explain why the Space Protocol has not yet entered 

into force.  

Third Chapter analyses project finance through the lens of the corpus 

iuris spatialis to determine the legal feasibility of the project finance 

regime proposed in the prior Chapter. This Chapter also discusses 

alternative structures for such a framework, which appears to better 

address the needs of the current space industry. Moreover, it examines 

some examples of project finance used by other industries in order to 

apply the underlying rules to the space industry. 
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Lastly, based on the analysis above, this thesis draws concluding 

remarks and offers recommendations on how to elaborate a regulatory 

framework for the current space industry that is eager to utilize 

international project finance. 
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Chapter One:  The Current Financing Framework of 

Space Activities 

 

 

The space industry has rapidly transitioned into a government-driven to 

a market driven model. With a burst of commercial space companies 

entering the domain, the global space economy has grown 

exponentially. These changes have in turn affected not only space-

faring States but also new participants and aspirants. The United States 

has acted as a major enabler of this fundamental change as it adopts a 

whole of government approach to fostering this growth. For example, 

instead of WKH�1DWLRQDO�$HURQDXWLFV�DQG�6SDFH�$GPLQLVWUDWLRQ¶V��1$6$��

owning and operating space shuttles to maintain the International Space 

Station, it now contracts with commercial service providers to deliver 

cargo via their privately owned spacecraft instead.10 The United States 

Department of Defense (DOD) purchases communications bandwidth 

from commercial satellite companies in order to support the industry 

and to create redundancy, despite the possession of its own satellite 

communications capabilities. 11  TerraSAR-X/TadDem-X mission 

serves as another example of the private sector driving space industry 

further in Europe. The German Aerospace Center (DLR) Space 

Administration signed an agreement to share risks and cost with Airbus 

Defence and Space GmbH and its subsidiary Infoterra GmbH/ Airbus 

DS Geo GmbH.12 

 
10�� 6HH�� 0RUJDQ�� 'DQLHO�� &RPPHUFLDO� 6SDFH�� )HGHUDO� 5HJXODWLRQ�� 2YHUVLJKW�� DQG�
8WLOL]DWLRQ�� &RQJUHVVLRQDO� 5HVHDUFK� 6HUYLFH� ������ DYDLODEOH� DW��
KWWSV���FUVUHSRUWV�FRQJUHVV�JRY�SURGXFW�SGI�5�5�������ODVW�DFFHVVHG����-XO\������� 

11� ,ELG� 

12� � 7KH� (XURSHDQ� 6SDFH� $JHQF\�� 7HUUD6$5�;� DQG� 7DQ'(0�;�� DYDLODEOH� DW��
KWWSV���HDUWK�HVD�LQW�HRJDWHZD\�PLVVLRQV�WHUUDVDU�[�DQG�WDQGHP�[� �ODVW� DFFHVVHG� ���
1RYHPEHU������� 

https://crsreports.congress.gov/product/pdf/R/R45416
https://earth.esa.int/eogateway/missions/terrasar-x-and-tandem-x
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To discuss the current international space legal regime, it is necessary 

to have a firm grasp on the history and evolution of the space industry, 

as well as the general financing framework, in order to determine any 

improvements to the financing regime to be elucidated. Therefore, this 

Chapter will first illustrate the history of space activities from its very 

beginning to the current state. Secondly, it will then give a general 

overview of the two existing models of finance - asset-based finance 

and project finance and their advantages and disadvantages. Thirdly, 

the Chapter will then compare between the two frameworks to identify 

parallels.  

 

 

I. )URP� WKH�(UD�RI�6SDFH�IDULQJ�1DWLRQV� WR� WKH�3ULYDWL]DWLRQ�RI� WKH�

6SDFH�,QGXVWU\ 

 

�����±�%LUWK�RI�WKH�VSDFH�LQGXVWU\ 

7KH�HDUOLHVW�SKDVH�RI�VSDFH�DFWLYLW\�ZDV�GRPLQDWHG�E\�WZR�VSDFH�IDULQJ�

QDWLRQV��WKH�8QLRQ�RI�6RYLHW�6RFLDOLVW�5HSXEOLFV��8665��DQG�WKH�8QLWHG�

6WDWHV��7KH�ILUVW�DUWLILFLDO�VDWHOOLWH�µ6SXWQLN��¶�ZDV�ODXQFKHG�LQ������E\�

8665�DQG� WKLV�ZDV�TXLFNO\� IROORZHG�XS�ZLWK� WKH� ILUVW�PDQQHG�VSDFH�

IOLJKW� E\� WKH�8665�&RVPRQDXW�<XUL�*DJDULQ�13�� 1RW�PXFK� ODWHU�� WKH�

8QLWHG�6WDWHV�HFOLSVHG�WKHVH�IHDWV�E\�SODFLQJ�PDQNLQG¶V�ILUVW�VWHSV�RQ�

WKH�0RRQ��2WKHU� WKDQ� WKHVH� WZR� VXSHUSRZHUV�� KRZHYHU�� (XURSH� DQG�

-DSDQ� DOVR� HVWDEOLVKHG� WKHLU� RZQ� VSDFH� DJHQFLHV� LQ� WKH� ����V� >WKH�

(XURSHDQ� /DXQFKHU� 'HYHORSPHQW� 2UJDQL]DWLRQ� �(/'2� 14� �� WKH�

 
13�� +REH�� 6WHSKDQ��7KH� ,PSDFW� RI� 1HZ�'HYHORSPHQWV� RQ� ,QWHUQDWLRQDO� 6SDFH� /DZ�
�1HZ�$FWRUV��&RPPHUFLDOLVDWLRQ��3ULYDWLVDWLRQ��,QFUHDVH�LQ�WKH�1XPEHU�RI�³6SDFH�
IDULQJ�1DWLRQV´���8QLIRUP�/DZ�5HYLHZ��9RO������,VVXH������������S������ 

14 Convention for the Establishment of a European Organization for the Development 
and Construction of Space Vehicle Launchers, 507 U.N.T.S. 177, adopted on 29 
March 1962, entered into force on 29 February 1964. 
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(XURSHDQ�6SDFH�5HVHDUFK�2UJDQL]DWLRQ��(652�15�16� DQG�WKH�,QVWLWXWH�

RI� 6SDFH� DQG�$VWURQDXWLFDO� 6FLHQFH� �,6$6��� WKH� 1DWLRQDO�$HURVSDFH�

/DERUDWRU\� RI� -DSDQ� �1$/��� DQG� WKH� 1DWLRQDO� 6SDFH� 'HYHORSPHQW�

$JHQF\�RI�-DSDQ��1$6'$�17@�WR�UXVK�LQWR�VSDFH�DFWLYLWLHV�EHFDXVH�WKH\�

XQGHUVWRRG� WKH� SRWHQWLDO� EHQHILWV� RI� VSDFH� DFWLYLWLHV� VXFK� DV� WKH�

XWLOL]DWLRQ�RI�VDWHOOLWHV�WR�SURWHFW�WKHLU�RZQ�QDWLRQDO�VHFXULW\�18� 'XULQJ�

WKLV�HUD��JRYHUQPHQWV�FRQWLQXHG�WR�VWULFWO\�FRQWURO�RXWHU�VSDFH�DFWLYLWLHV�

SROLWLFDOO\�DQG�VWUDWHJLFDOO\� WR�GHYHORS� DV�ZHOO�DV�SURWHFW� WKHLU� VWURQJ�

PLOLWDU\�SRZHU��)RU�D�ORQJ�SHULRG�RI�WLPH��WKHVH�WZR�VSDFH�IDULQJ�QDWLRQV�

DQG� WKHLU� DOOLHV� OHG� VSDFH� DFWLYLWLHV� EHFDXVH� VSDFH� DFWLYLWLHV� ZHUH�

GHHPHG�WRR�GLIILFXOW��H[SHQVLYH��DQG�ULVN\�IRU�RWKHUV�WR�XQGHUWDNH�19 

�����±�3ULYDWL]DWLRQ�DQG�JUHDWHU�LQFOXVLRQ 

1RWZLWKVWDQGLQJ� WKHVH�GLIILFXOWLHV�� WKH�����V�ZLWQHVVHG� WKH�ELUWK�RI�D�

QHZ�HUD��6SDFH�DFWLYLWLHV�JDUQHUHG�LQFUHDVHG�LQWHUHVW�DQG�SDUWLFLSDWLRQ�

IURP�SULYDWH�FRPSDQLHV�DQG�JRYHUQPHQWV�LQ�GHYHORSLQJ�DQG�HPHUJLQJ�

FRXQWULHV�� 1HZ� WHFKQRORJLHV� VXFK� DV� WKH� XVH� RI� VDWHOOLWHV� IRU�

WHOHFRPPXQLFDWLRQV�� QDWLRQDO� GLVDVWHU� PDQDJHPHQW�� DQG� HDUWK�

REVHUYDWLRQ� HQDEOLQJ� WKH� PRQLWRULQJ� RI� DJULFXOWXUDO� DFWLYLWLHV� DQG�

HQYLURQPHQWDO�FKDQJHV�DOORZHG�WKH�VSDFH�LQGXVWU\�FRPPHUFLDOO\�YLDEOH�

DQG�LQWHJUDO�WR�HYHU\GD\�OLIH�20� ,Q�������D�SULYDWHO\�RZQHG�HQWHUSULVH�

ZLWK�OHJDO�DQG�ILQDQFLDO�VXSSRUW�IURP�WKH�(6$�DQG�LWV�0HPEHU�6WDWHV��

 
15 Convention for the Establishment of a European Space Research Organization, 158 
U.N.T.S. 35, adopted on 14 June 1962, entered into force on 20 March 1964. 

16� 7KH�(XURSHDQ�6SDFH�$JHQF\��(6$��ZDV�HVWDEOLVKHG�DV�D�VXFFHVVRU�WR�WKRVH�WZR�
RUJDQL]DWLRQV�LQ�������6HH��&RQYHQWLRQ�IRU�WKH�(VWDEOLVKPHQW�RI�D�(XURSHDQ�6SDFH�
$JHQF\�����,�/�0�������DGRSWHG�RQ����0D\�������HQWHUHG�LQWR�IRUFH�RQ����2FWREHU�
����� 

17� 7KH�-DSDQ�$HURVSDFH�([SORUDWLRQ�$JHQF\��-$;$��ZDV�IRXQG�WKURXJK�WKH�PHUJHU�
RI� WKRVH� WKUHH� LQVWLWXWLRQV� LQ�������6HH��-$;$�� ,QWURGXFWLRQ�RI�-$;$��DYDLODEOH�DW��
KWWSV���JOREDO�MD[D�MS�DERXW�MD[D�LQGH[�KWPO��ODVW�DFFHVVHG����-XO\������� 

18�� YRQ�GHU�'XQN��)UDQV��(XURSHDQ�6DWHOOLWH� (DUWK�2EVHUYDWLRQ��/DZ��5HJXODWLRQV��
3ROLFLHV��3URMHFWV��DQG�3URJUDPPHV��&UHLJKWRQ�/DZ�5HYLHZ��1R������������S������ 

19� � YRQ�GHU�'XQN��)UDQV��%LOOLRQ�GROODU�TXHVWLRQV"�/HJDO�DVSHFWV�RI�FRPPHUFLDO�VSDFH�
DFWLYLWLHV��8QLIRUP�/DZ�5HYLHZ��9RO������������S������ 

20� ,ELG� 

https://global.jaxa.jp/about/jaxa/index.html
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$ULDQHVSDFH�HPHUJHG�DV�WKH�ILUVW�FRPPHUFLDO�ODXQFK�VHUYLFH�SURYLGHU�21�

$GGLWLRQDOO\��RWKHU�SULYDWH�FRPSDQLHV�EHJDQ�WR�FRPSHWH�ZLWK�WKH�PDMRU�

LQWHUQDWLRQDO� VDWHOOLWH� FRPPXQLFDWLRQ� RUJDQL]DWLRQV�� ,17(/6$7� DQG�

,10$56$7�22�� 7KHVH� SULYDWH� VSDFH� FRPSDQLHV� ILUVW� VSURXWHG� LQ� WKH�

8QLWHG�6WDWHV�EXW�WKH\�FRXOG�VRRQ�EH�IRXQG�DOO�RYHU�WKH�ZRUOG�23� 7KHLU�

H[LVWHQFH�UHVXOWHG�LQ�D�FRPPHUFLDOL]DWLRQ�RI�WKH�VHFWRU�DQG�LWV�HYHQWXDO�

SULYDWL]DWLRQ��  

7KH�3UHVHQW�(UD 

7KH� ODWHVW� HUD� RI� WKH� VSDFH� LQGXVWU\� LV� PDUNHG� E\� SULYDWH� VSDFH�

FRPSDQLHV�SXVKLQJ�LWV�GHYHORSPHQW�DV�ZHOO�DV�WKH�HQWU\�RI�HYHQ�PRUH�

QDWLRQ�6WDWHV�ZKR�ZHUH�SUHYLRXVO\�FRQWHQW�WR�REVHUYH�IURP�WKH�VLGHOLQHV��

6HYHUDO� ZHOO�IXQGHG� SULYDWH� FRPSDQLHV� DUH� FXUUHQWO\� GHYHORSLQJ�

PDQQHG�PLVVLRQV� RQ� VXE�RUELWDO� WUDMHFWRULHV�� VSDFH� WRXULVP�� RU� ORQJ�

WHUP�PLVVLRQV�WR�KDUYHVW�PLQHUDO�UHVRXUFHV�RQ�DVWHURLGV��DOVR�NQRZQ�DV�

VSDFH� PLQLQJ�� E\� XWLOL]LQJ� WKHLU� RZQ� ODXQFK� DQG� PDQXIDFWXULQJ�

WHFKQRORJLHV�� ,Q� WKH� 8QLWHG� 6WDWHV�� IRU� LQVWDQFH�� 6SDFH� ([SORUDWLRQ�

7HFKQRORJLHV� &RUS��� 6SDFH;� ODXQFKHG� VHYHQ� 'UDJRQ� PLVVLRQV��

LQFOXGLQJ� WKUHH� &UHZ� 'UDJRQ� PLVVLRQV�� ZLWK� LWV� RZQ� VSDFHVKLS� IRU�

URXWLQH�IOLJKWV�WR�GRFN�GLUHFWO\�ZLWK�WKH�,QWHUQDWLRQDO�6SDFH�6WDWLRQ�DQG�

UHXVH� VRPH� RI� WKH� VSDFHFUDIW� FRPSRQHQWV� 24�� 5RFNHW� /DE�� D� SULYDWH�

$PHULFDQ� DHURVSDFH� PDQXIDFWXUHU� DQG� D� SURYLGHU� RI� VPDOO� VDWHOOLWH�

ODXQFK�VHUYLFHV��SODQQHG�WR�ODXQFK�D�VPDOO�VDWHOOLWH�WR�WKH�0RRQ�LQ������

DV�D�SUHFXUVRU�WR�KXPDQ�PLVVLRQV�DQG�WR�FROOHFW�GDWD�RQ�WKH�WKLQ�OXQDU�

 
21� ,ELG��� VHH�DOVR� YDQ�)HQHPD��3HWHU��/HJDO�$VSHFWV� RI�/DXQFK�6HUYLFHV�DQG�6SDFH�
7UDQVSRUWDWLRQ��LQ��YRQ�GHU�'XQN��7URQFKHWWL��HGV����+DQGERRN�RI�6SDFH�/DZ��(GZDUG�
(OJDU�3XEOLVKLQJ��&KHOWHQKDP��������S������ 

22� YRQ�GHU�'XQN��VXSUD�QRWH�����S������ 

23� ,ELG� 

24� 6HH��%XVLQHVV�,QVLGHU��6SDFH;�PDGH���YLWDO�FKDQJHV�WR�LWV�&UHZ�'UDJRQ�6SDFHVKLS��
DQG�D�3URPLVH�IRU�WKH�/DQGLQJ��DIWHU�$QDO\]LQJ�LWV�)LUVW�$VWURQDXW�0LVVLRQ��DYDLODEOH�
DW�� KWWSV���ZZZ�EXVLQHVVLQVLGHU�FRP�VSDFH[�XSJUDGHG�FUHZ�GUDJRQ�VSDFHVKLS�IRU�
QH[W�QDVD�DVWURQDXW�PLVVLRQ�������"U '(	,5 7� �ODVW� DFFHVVHG� ��� -XO\� �������
6SDFHQHZV�� 6SDFH;� KDV� EXV\� PDQLIHVW� RI� 'UDJRQ� PLVVLRQV�� DYDLODEOH� DW��
KWWSV���VSDFHQHZV�FRP�VSDFH[�KDV�EXV\�PDQLIHVW�RI�GUDJRQ�PLVVLRQV�� �ODVW�DFFHVVHG�
���-XO\������� 

https://www.businessinsider.com/spacex-upgraded-crew-dragon-spaceship-for-next-nasa-astronaut-mission-2020-9?r=DE&IR=T
https://www.businessinsider.com/spacex-upgraded-crew-dragon-spaceship-for-next-nasa-astronaut-mission-2020-9?r=DE&IR=T
https://spacenews.com/spacex-has-busy-manifest-of-dragon-missions/
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DWPRVSKHUH� 25�� *RYHUQPHQWV� RI� WKH� 8QLWHG� 6WDWHV�� ,QGLD�� WKH� 8QLWHG�

.LQJGRP�� 6ZHGHQ�� WKH� 3HRSOH¶V�5HSXEOLF� RI�&KLQD� IDFLOLWDWH� SULYDWH�

VHFWRU� SDUWLFLSDWLRQ� LQ� VSDFH� DSSOLFDWLRQV��PDQXIDFWXULQJ�� RSHUDWLRQV��

DQG� DX[LOLDU\� VHUYLFHV� WKDW� ZHUH� SUHYLRXVO\� QHDUO\� LPSRVVLEOH� WR�

SDUWLFLSDWH�LQ�26� $W�WKH�VDPH�WLPH��$VLDQ�FRXQWULHV�VXFK�DV�6LQJDSRUH��

7DLZDQ��0DOD\VLD��DQG�7KDLODQG��DV�ZHOO�DV�$IULFDQ�FRXQWULHV�VXFK�DV�

(J\SW�� 6RXWK� $IULFD�� 1LJHULD�� $OJHULD�� *KDQD�� 0RURFFR�� .HQ\D��

5ZDQGD��$QJROD��6XGDQ�DQG�(WKLRSLD�DUH�PRUH�SDUWLFLSDWLQJ� LQ�VSDFH�

DFWLYLWLHV�27�  

$OO�WKHVH�UHFHQW�SOD\HUV�UDLVH�PRUH�DQG�PRUH�LQYHVWPHQW�DQG�WKH�VSDFH�

LQGXVWU\� LV�JURZLQJ�DW� WKH�KLJKHVW� UDWH��7KH�JOREDO� VSDFH�HFRQRP\� LV�

HVWLPDWHG�WR�UHDFK�������ELOOLRQ�86'�LQ�������ZLWK�DQ�LQFUHDVH�RI�����

SHUFHQW�IURP������28� $FFRUGLQJ�WR�WKH�6DWHOOLWH�,QGXVWU\�$VVRFLDWLRQ��D�

WUDGH�DVVRFLDWLRQ�EDVHG�LQ�WKH�8QLWHG�6WDWHV��WKH�JOREDO�VSDFH�LQGXVWU\�

JHQHUDWHG� ���� ELOOLRQ� 86'� LQ� UHYHQXH� LQ� ����� WKURXJK� JURXQG�

HTXLSPHQW�� VDWHOOLWH� VHUYLFHV�� VDWHOOLWH� PDQXIDFWXULQJ� DQG� ODXQFK�

 
25� 7KH�:DVKLQJWRQ�3RVW��9LUJLQLD�+DV�D�5RFNHW�/DXQFK�6LWH��DQG�LW¶V�$ERXW�WR�*URZ�
ZLWK� WKH� 0RVW� 6XFFHVVIXO� 6WDUWXS� VLQFH� 6SDFH;�� DYDLODEOH� DW��
KWWSV���ZZZ�ZDVKLQJWRQSRVW�FRP�WHFKQRORJ\������������YLUJLQLD�KDV�URFNHW�
ODXQFK�VLWH�LWV�DERXW�JURZ�ZLWK�PRVW�VXFFHVVIXO�VWDUWXS�VLQFH�VSDFH[���ODVW�DFFHVVHG�
���-XO\������� 

26 von der Dunk, Frans, Sovereignty Versus Space - Public Law and Private Launch 
in the Asian Context, Singapore Journal of International & Comparative Law, Vol. 5 
(2001) p. 24; see also Research and Markets, India Space Industry Report 2020: An 
Evolving Ecosystem ± New Commercial Participants Such as Agnikul Cosmos, 
Skyroot Aerospace, and Vesta Space Technology Enter the Landscape, available at: 
https://www.globenewswire.com/news-release/2020/09/30/2101199/0/en/India-
Space-Industry-Report-2020-An-Evolving-Ecosystem-New-Commercial-
Participants-Such-as-Agnikul-Cosmos-Skyroot-Aerospace-and-Vesta-Space-
Technology-Enter-the-Landscape.html (last accessed 11 July 2021); 
Spacewatch.global, Scottish Space Industry Eager to Double Growth by 2030, Study 
Says, available at: https://spacewatch.global/2020/10/space-scotland-spire/ (last 
accessed 11 July 2021). 

27 von der Dunk, supra note 26, p. 23; APA News, Africa Joins Space Race, available 
at: http://apanews.net/en/news/africa-joins-space-race (last accessed 11 July 2021). 

28� 6SDFH�)RXQGDWLRQ��*OREDO�6SDFH�(FRQRP\�*URZV�LQ������WR��������%LOOLRQ��7KH�
6SDFH� 5HSRUW� ����� 4�� $QDO\VLV� 6KRZV�� DYDLODEOH� DW��
KWWSV���ZZZ�VSDFHIRXQGDWLRQ�RUJ������������JOREDO�VSDFH�HFRQRP\�JURZV�LQ������
WR�������ELOOLRQ�WKH�VSDFH�UHSRUW������T��DQDO\VLV�VKRZV�� �ODVW� DFFHVVHG� ��� -XO\�
������ 

https://www.washingtonpost.com/technology/2020/10/02/virginia-has-rocket-launch-site-its-about-grow-with-most-successful-startup-since-spacex/
https://www.washingtonpost.com/technology/2020/10/02/virginia-has-rocket-launch-site-its-about-grow-with-most-successful-startup-since-spacex/
https://www.globenewswire.com/news-release/2020/09/30/2101199/0/en/India-Space-Industry-Report-2020-An-Evolving-Ecosystem-New-Commercial-Participants-Such-as-Agnikul-Cosmos-Skyroot-Aerospace-and-Vesta-Space-Technology-Enter-the-Landscape.html
https://www.globenewswire.com/news-release/2020/09/30/2101199/0/en/India-Space-Industry-Report-2020-An-Evolving-Ecosystem-New-Commercial-Participants-Such-as-Agnikul-Cosmos-Skyroot-Aerospace-and-Vesta-Space-Technology-Enter-the-Landscape.html
https://www.globenewswire.com/news-release/2020/09/30/2101199/0/en/India-Space-Industry-Report-2020-An-Evolving-Ecosystem-New-Commercial-Participants-Such-as-Agnikul-Cosmos-Skyroot-Aerospace-and-Vesta-Space-Technology-Enter-the-Landscape.html
https://www.globenewswire.com/news-release/2020/09/30/2101199/0/en/India-Space-Industry-Report-2020-An-Evolving-Ecosystem-New-Commercial-Participants-Such-as-Agnikul-Cosmos-Skyroot-Aerospace-and-Vesta-Space-Technology-Enter-the-Landscape.html
https://spacewatch.global/2020/10/space-scotland-spire/
http://apanews.net/en/news/africa-joins-space-race
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LQGXVWU\�29� 1RW�RQO\�GLG� WKH�VHFWRU�RI� VSDFH�SURGXFWV�DQG� LWV� VHUYLFHV�

JURZ�� EXW� DOVR� WKH� VHFWRU� RI� VSDFH� LQIUDVWUXFWXUH� DQG� VXSSRUWLQJ�

LQGXVWULHV� DV� ZHOO�� 2YHUDOO� VSDFH� FRPPHUFLDO� UHYHQXH� JUHZ� �������

ELOOLRQ�86'�LQ������30 

2YHUYLHZ�RI�H[LVWLQJ�VSDFH�LQGXVWU\ 

7KH�FXUUHQW�VSDFH�LQGXVWU\�FDQ�EH�FODVVLILHG�LQWR�WKUHH�GLVWLQFW�VHFWRUV��

VDWHOOLWHV�� ODXQFK� VHUYLFHV�� DQG� JURXQG� HTXLSPHQW� 31� � :KLOH�

JRYHUQPHQWV� DQG�EXVLQHVVHV�ZRUOGZLGH� LQFUHDVLQJO\� UHO\�RQ� VDWHOOLWH�

EXVLQHVV�� IHZ� FRPSDQLHV� SOD\� D� SDUW� LQ� VDWHOOLWH� PDQXIDFWXULQJ� DQG�

VHUYLFHV�ZLWK�WKH�VNLOOHG�ZRUNIRUFH��VFDOH��HQJLQHHULQJ�FDSDELOLW\��DQG�

ILQDQFLDO� UHVRXUFHV�QHFHVVDU\� WR�SURGXFH� UHOLDEOH� FRPSOH[� V\VWHPV�32�

$OWKRXJK�VDWHOOLWH�VHUYLFHV�KDYH�D�VPDOO�QXPEHU�RI�SOD\HUV��WKH\�DUH�QRW�

OLPLWHG� WR� WHOHFRPPXQLFDWLRQV�� ,Q� ������ (DUWK� REVHUYDWLRQ� VWDUWXSV�

UDLVHG� ��� ELOOLRQ�86'�33�� 7KH� LQGXVWU\� LV� DOVR� UDSLGO\� HYROYLQJ� IURP�

FROOHFWLQJ� LPDJHU\� IURP� DURXQG� WKH� ZRUOG� WR� WUDQVIRUPLQJ� GDWD� LQWR�

DFWLRQDEOH� LQWHOOLJHQFH� 34�� &RQVXPHUV�� ORJLVWLFV� FRPSDQLHV� VXFK� DV�

)HG([��DQG�ULGH�VKDULQJ�VHUYLFH�SURYLGHUV�VXFK�DV�8EHU�DOO�EHQHILW�IURP�

JHRORFDWLRQ� VHUYLFHV� SURYLGHG� E\� WUDQVSRUWDWLRQ�UHODWHG� VDWHOOLWHV� 35�

1HYHUWKHOHVV��LQ�RUGHU�WR�XWLOL]H�VDWHOOLWHV�� WKH�VSDFH�LQGXVWU\�UHTXLUHV�

WKH�DELOLW\�WR�ODXQFK�WKHVH�HTXLSPHQW�LQWR�VSDFH��7KH�ILQDO�VLJQLILFDQW�

FRPSRQHQW�RI�WKH�VSDFH�LQGXVWU\�LV�JURXQG�HTXLSPHQW��ZKLFK�UHIHUV�WR�

 
29�� 6,$�� 6WDWH� RI� WKH� 6DWHOOLWH� ,QGXVWU\� 5HSRUW�� DYDLODEOH� DW�� KWWSV���VLD�RUJ�QHZV�
UHVRXUFHV�VWDWH�RI�WKH�VDWHOOLWH�LQGXVWU\�UHSRUW���ODVW�DFFHVVHG����-XO\������� 

30� 6SDFH�)RXQGDWLRQ��VXSUD�QRWH���� 

31� %RFNHO��Jean-Marie, The Future of the Space Industry, General Report, Economic 
and Security Committee (ESC) of the NATO Parliamentary Assembly, 173 ESC 18 
E fin (2018), p. 5. 

32� ,ELG� 

33� ,ELG���p. 6. 

34� ,ELG� 

35� ,ELG� 

https://sia.org/news-resources/state-of-the-satellite-industry-report/
https://sia.org/news-resources/state-of-the-satellite-industry-report/
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WKH�(DUWK�EDVHG�LQIUDVWUXFWXUH�WKDW�URXWHV�GDWD�WUDQVPLWWHG�E\�VDWHOOLWHV�

WR�WKH�DSSURSULDWH�WUDQVPLWWHUV�DQG�UHFHLYHUV�36 

(ORQ�0XVN¶V� 6SDFH;� DQG�2UELWDO� 6FLHQFHV�&RUSRUDWLRQ� DZDUGHG� ����

ELOOLRQ�86'�LQ������WR�VKXWWOH�86�SD\ORDGV�WR�WKH�,QWHUQDWLRQDO�6SDFH�

6WDWLRQ��,66���DQG�%RHLQJ�DQG�6SDFH;�DZDUGHG�����ELOOLRQ�86'�LQ������

WR�WD[L�$PHULFDQ�DVWURQDXWV�WR�WKH�,66�37� 2Q����6HSWHPEHU�������WKH�

$XVWUDOLDQ�JRYHUQPHQW�ODXQFKHG�WKH�ILUVW���NJ�VPDOO�FRPPHUFLDO�URFNHW�

WR� WKH� HGJH� RI� VSDFH� 38�� 7KH� WHFKQRORJ\� IRU� PDQXIDFWXULQJ� DQG�

ODXQFKLQJ�VPDOO�URFNHWV�LV�WKH�NH\�GLIIHUHQWLDWRU�EHFDXVH�VPDOO�URFNHWV�

FDQ�FDUU\�VPDOOHU�VDWHOOLWHV�PXFK�IDVWHU�DW�D�UHGXFHG�FRVW�39� 8VLQJ�WKH�

VPDOO� URFNHWV� DQG� VPDOO� VDWHOOLWHV�� WKH� QXPEHU� RI� FRPPHUFLDO�

VSDFHFUDIWV�ODXQFKHG�LQFUHDVHG�E\����SHUFHQW��UHDFKLQJ�����LQ�������XS�

IURP�����LQ������40 

/LNHZLVH��VSDFH�DFWLYLWLHV�HYROYH�DW�D�EUHDNQHFN�SDFH�WR�VXSSRUW�SXEOLF�

SROLFLHV�� SURYLGH� FRQVXPHU� VHUYLFHV� VXFK� DV� VDWHOOLWH� ODXQFK��

PDQXIDFWXULQJ��UHSDLU��DQG�UHFRYHU\�YLD�DFWLYH�GHEULV�UHPRYDO��DQG�VSXU�

LQQRYDWLRQ�DQG�HFRQRPLF�JURZWK�41� ,Q�RWKHU�ZRUGV��SULYDWH�HQWLWLHV�DUH�

HVWDEOLVKLQJ�WKHPVHOYHV�DV�NH\�SOD\HUV�LQ�WKH�VSDFH�LQGXVWU\��LQVWHDG�RI�

FRQWUDFWRUV� WR� QDWLRQ� 6WDWHV�� 7KH� PRVW� VLJQLILFDQW� FKDQJH� LQ� VSDFH�

DFWLYLWLHV��KRZHYHU��LV�WKH�SDUWLFLSDQWV��QDPHO\��GHYHORSHG�FRXQWULHV�DV�

ZHOO�DV�GHYHORSLQJ�DQG�HPHUJLQJ�FRXQWULHV��ZKR�DUH�HDJHU�WR�SDUWLFLSDWH�

 
36� ,ELG���S��7. 

37� 3RPHUR\��&DOHE��&DO]DGD�'LD]��$ELJDLO��%LHOLFNL��'DPLDQ��)XQG�0H�WR�WKH�0RRQ��
&URZGIXQGLQJ�DQG�WKH�1HZ�6SDFH�(FRQRP\��6SDFH�3ROLF\��9RO������������S����� 

38� 7KH�*XDUGLDQ��6SDFH�2GGLW\��$XVWUDOLD�/DXQFKHV���NJ�&RPPHUFLDO�5RFNHW� LQWR�
$WPRVSKHUH�� DYDLODEOH� DW�� KWWSV���ZZZ�WKHJXDUGLDQ�FRP�DXVWUDOLD�
QHZV������VHS����VSDFH�RGGLW\�DXVWUDOLD�ODXQFKHV���NJ�FRPPHUFLDO�URFNHW�LQWR�
DWPRVSKHUH��ODVW�DFFHVVHG����-XO\������� 

39� ,ELG� 

40� ,ELG� 

41� 6iQFKH]�$UDQ]DPHQGL��0DW[DOHQ��6SDFH�DQG�/LVERQ��$�1HZ�7\SH�RI�&RPSHWHQFH�
WR�6KDSH�WKH�5HJXODWRU\�)UDPHZRUN�IRU�&RPPHUFLDO�6SDFH�$FWLYLWLHV��LQ�3URFHHGLQJV�
RI�WKH���UG�&ROORTXLXP�RI�WKH�,QWHUQDWLRQDO�,QVWLWXWH�RI�6SDFH�/DZ��������S������ 

https://www.theguardian.com/australia-news/2020/sep/19/space-oddity-australia-launches-35kg-commercial-rocket-into-atmosphere
https://www.theguardian.com/australia-news/2020/sep/19/space-oddity-australia-launches-35kg-commercial-rocket-into-atmosphere
https://www.theguardian.com/australia-news/2020/sep/19/space-oddity-australia-launches-35kg-commercial-rocket-into-atmosphere
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LQ�WKH�VSDFH�LQGXVWU\�42� 7KH\�SDUWLFLSDWH�LQ�VSDFH�DFWLYLWLHV�WR�VXSSRUW�

FDUWRJUDSKLF� DQG� FDGDVWUDO� DFWLYLWLHV�� ODQG� XVH� SODQQLQJ�� DJULFXOWXUDO�

PRQLWRULQJ�� GLVDVWHU� SUHYHQWLRQ� DQG� PDQDJHPHQW�� PRQLWRULQJ� RI�

HQYLURQPHQWDO� FKDQJHV� DQG� GHVHUWLILFDWLRQ�� DQG� ERUGHU� DQG� FRDVWDO�

VXUYHLOODQFH�43� )RU�LQVWDQFH��LI�WKH\�FDQ�UHILQH�GDWD�DQG�WRSRJUDSKLFDO�

VXUYH\V� XVLQJ� VDWHOOLWHV�� WKH\� FDQ�PRUH� SUHFLVHO\� GHOLPLW� DJULFXOWXUDO�

ODQG��DGYDQFH�WKH�VHDUFK�IRU�QHZ�ZDWHU�VRXUFHV��DQG�EROVWHU� WKH�ILJKW�

DJDLQVW� GHVHUWLILFDWLRQ� 44�� 6DWHOOLWH� LPDJHV� KDYH� DOVR� DLGHG� LQ� EHWWHU�

XQGHUVWDQGLQJ�RI�XUEDQ�SHULPHWHUV��WKH�VKULQNDJH�RI�DJULFXOWXUDO�ODQGV��

XQFRQWUROOHG�XUEDQL]DWLRQ��DQG�WKH�VWUXFWXUH�RI�PDULQH�UHVRXUFHV�45�  

,QHIILFLHQFLHV�LQ�WKH�H[LVWLQJ�HUD 

7KLV�ODXQFK�RI�VSDFH�WHFKQRORJLHV�LQ�GHYHORSLQJ�DQG�HPHUJLQJ�FRXQWULHV�

E\� GHYHORSHG� FRXQWULHV� UDLVHV� D� QXPEHU� RI� FRQFHUQV�� LQFOXGLQJ�

LQHIILFLHQW� LQYHVWPHQW�E\�GHYHORSLQJ�FRXQWU\�JRYHUQPHQWV�DQG�D�ODFN�

RI�VSDFH�VSHFLILF�OHJDO�UHJLPHV��,Q�RWKHU�ZRUGV��ZKHQ�YHQWXUH�FDSLWDO�

IXQGV� D� VSDFH� WHFKQRORJ\� VWDUW�XS� RU� ZKHQ� JRYHUQPHQWV� JXDUDQWHH�

GHPDQG�IRU�ODXQFK��VDWHOOLWH�WHOHFRPPXQLFDWLRQV��RU�RWKHU�VSDFH�UHODWHG�

VHUYLFHV��HPHUJLQJ�FRXQWULHV�DQG�VWDUW�XSV�FUHDWH�DQ�LPSURYLVHG�VKRUW�

WHUP�ORDQ�GXH�WR�WKH�DEVHQFH�RI�LQWHUQDWLRQDO�EXVLQHVV�UHJXODWLRQV�LQ�WKH�

VSDFH�LQGXVWU\�46� ,QGXVWULHV�WKDW�UHO\�KHDYLO\�RQ�WKLV�W\SH�RI�VKRUW�WHUP�

FDSLWDO�VXSSRUW�PD\�RYHUVXSSO\�FDSDFLW\�EH\RQG�LWV�HFRQRPLF�XWLOLW\�RU�

GHPDQG�� DV� LV� FXUUHQWO\� WKH� FDVH� LQ� WKH� VDWHOOLWH� LQGXVWU\� 47�� :KLOH�

 
42� )RU�H[DPSOH��WKH�$IULFDQ�8QLRQ��$8��HQGRUVHG�WKH�FUHDWLRQ�RI�DQ�$IULFDQ�6SDFH�
$JHQF\��$6$�� LQ������DQG�5ZDQGDQ�*RYHUQPHQW�DSSURYHV�GUDIW� ODZ�HVWDEOLVKLQJ�
5ZDQGD� 6SDFH�$JHQF\� LQ� ������ 6HH��$3$�1HZV�� VXSUD� QRWH� ���� 6SDFH� LQ�$IULFD��
5ZDQGDQ� *RYHUQPHQW� &DELQHW�$SSURYHV� 'UDIW� /DZ� (VWDEOLVKLQJ� 5ZDQGDQ� 6SDFH�
$JHQF\�� DYDLODEOH� DW�� KWWSV���DIULFDQHZV�VSDFH�UZDQGDQ�JRYHUQPHQW�FDELQHW�
DSSURYHV�GUDIW�ODZ�HVWDEOLVKLQJ�UZDQGD�VSDFH�DJHQF\���ODVW�DFFHVVHG����-XO\������� 

43� $3$�1HZV��VXSUD�QRWH���� 

44� ,ELG� 

45� ,ELG� 

46 Cahan, Bruce/ Marboe, Irmgard/ Roedel, Henning, Outer Frontiers of Banking: 
Financing Space Explorers and Safeguarding Terrestrial Finance, New Space, Vol. 
4 (2016) p. 2. 

47 Ibid. 

https://africanews.space/rwandan-government-cabinet-approves-draft-law-establishing-rwanda-space-agency/
https://africanews.space/rwandan-government-cabinet-approves-draft-law-establishing-rwanda-space-agency/
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SULYDWL]DWLRQ�DQG�JOREDOL]DWLRQ�LQ�FRQMXQFWLRQ�ZLWK�WHFKQRORJ\�WUDQVIHU�

FDQ�DVVLVW� WR�GHYHORS� WKH�VSDFH� LQGXVWU\��ZLWKRXW�VSDFH�VSHFLILF� OHJDO�

UHJLPHV� VXFK� DV� LQWHUQDWLRQDO� EXVLQHVV� UHJXODWLRQV�� H[SRUW� FRQWURO�

UHJXODWLRQV�DQG� WHFKQRORJ\� WUDQVIHUV��GDWD�SURWHFWLRQ� UHJXODWLRQV��DQG�

RWKHU�SROLFLHV�DSSOLFDEOH�WR�VSDFH�DFWLYLWLHV��VSDFH�SURMHFWV�DUH�SURQH�WR�

IDLOXUH��  

'XH�WR�WKH�IDFW�WKDW��RQ�WKH�RQH�KDQG��VSDFH�WHFKQRORJLHV�DQG�JRRGV�DUH�

IUHTXHQWO\�VXEMHFW�WR�VHFXULW\�FRQVLGHUDWLRQV�UHODWHG�WR�QDWLRQDO�VHFXULW\��

DQG��RQ�WKH�RWKHU�KDQG��VHUYH�SXUHO\�FRPPHUFLDO�SXUSRVHV��WKH\�UHTXLUH�

VSHFLDO� UHJXODWLRQV� IRU� GXDO�XVH� SXUSRVHV� 48�� ,Q� RUGHU� WR� XWLOL]H�

LQWHUQDWLRQDO�ILQDQFLQJ�VDIHO\�DQG�HIIHFWLYHO\��LW�LV�QHFHVVDU\�WR�FRQGXFW�

H[WHQVLYH� UHVHDUFK� LQWR� WKH� FXUUHQW� LQWHUQDWLRQDO� ILQDQFH� DQG� OHJDO�

UHJLPH�JRYHUQLQJ�FRPPHUFLDO�VSDFH�DFWLYLWLHV��  

 

 

II. *HQHUDOLWLHV�RI�$VVHW�EDVHG�)LQDQFH 

 

%HIRUH�GLVFXVVLQJ�WKH�µDVVHW�EDVHG�ILQDQFH¶�DQG�µSURMHFW�EDVHG�ILQDQFH¶�

OHJDO� UHJLPHV�� LW� LV� QHFHVVDU\� WR� FOHDUO\� GHILQH� WKH� WHUP� µDVVHW�EDVHG�

ILQDQFH�¶�,W�LV�ZRUWK�QRWLQJ�WKDW�WKH�&DSH�7RZQ�&RQYHQWLRQ�FRQWDLQV�QR�

VSHFLILF�GHILQLWLRQ�RI�µDVVHW�EDVHG�ILQDQFH��GHVSLWH�WKH�IDFW�WKDW�LW�VWDWHV�

LWV�SXUSRVH�RI�WKH�FRQYHQWLRQ�LV�WR�IDFLOLWDWH�DVVHW�EDVHG�ILQDQFLQJ�DQG�

OHDVLQJ�E\�HVWDEOLVKLQJ�FOHDU�UXOHV�WR�JRYHUQ�WKHP�49 

1HYHUWKHOHVV�� IURP�DQ� HFRQRPLF�SHUVSHFWLYH�� µDVVHW�EDVHG� ILQDQFH¶� LV�

EDVHG�RQ�WKH�YDOXH�RI�WKH�DVVHWV��ZKLFK�LQFOXGHV�DFFRXQWV�UHFHLYDEOH��

LQYHQWRU\�� HTXLSPHQW�� DQG� RFFDVLRQDOO\� UHDO� HVWDWH� 50�� 7KLV� W\SH� RI�

 
48� 6iQFKH]�$UDQ]DPHQGL��VXSUD�QRWH�����S������ 

49� 3UHDPEOH�RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

50�� +RIIPDQ�� 6FRWW� /��� 7KH� /DZ� DQG� %XVLQHVV� RI� ,QWHUQDWLRQDO� 3URMHFW� )LQDQFH��
7UDQVQDWLRQDO�3XEOLVKHUV��$UGVOH\��1<����QG�HG��������S������VHH�DOVR�6,(0(16��$VVHW�
%DVHG� /HQGLQJ� IURP� 6LHPHQV�� DYDLODEOH� DW��
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ILQDQFLQJ� LV� RIWHQ� UHIHUUHG� DV� µDVVHW�EDVHG� OHQGLQJ�¶� µDVVHW�EDFNHG�

ILQDQFLQJ¶� DQG� µFRPPHUFLDO� ILQDQFH�¶�$V� D� ORDQ� VHFXUHG� E\� EXVLQHVV�

DVVHWV�� LW� LV� DGDSWDEOH� WR� PRVW� FLUFXPVWDQFHV� ZLWK� PDQXIDFWXUHUV��

GLVWULEXWRUV��VHUYLFH�SURYLGHUV��RU�HYHQ�UHWDLOHUV�51� ,Q�RWKHU�ZRUGV��WKH�

SURFHVV�E\�ZKLFK�D�FRPSDQ\�LV�HYDOXDWHG�IRU�DVVHW�EDVHG�ILQDQFLQJ�LV�

GLVWLQFW�IURP�WKH�PRUH�IDPLOLDU�FDVK�IORZ�ILQDQFLQJ�SURFHVV��ZKLFK�LV�

W\SLFDOO\�PHDVXUHG�XVLQJ�VWDQGDUG�ILQDQFLDO�UDWLRV�VXFK�DV�IXQGHG�GHEW�

GLYLGHG� E\� HDUQLQJV� EHIRUH� LQWHUHVWV�� WD[HV�� GHSUHFLDWLRQ�� DQG�

DPRUWL]DWLRQ��(%,7'$���(%,7'$�PDUJLQ��(%,7'$�DV�D�SHUFHQWDJH�RI�

UHYHQXH���DQG�RSHUDWLQJ�FDVK�IORZ�52� ,QVWHDG��ZLWK�DVVHW�EDVHG�ILQDQFH��

WKH�OHQGHU�ZLOO�SULRULWL]H�WKH�YDOXH�RI�WKH�FRPSDQ\¶V�DVVHWV��ZKLFK�ZLOO�

EH�XVHG�DV�FROODWHUDO�WR�VHFXUH�WKH�ORDQ�53 

7KLV�ILQDQFLQJ�PHWKRG�LV�IUHTXHQWO\�XVHG�EHFDXVH�RI�LWV�DGYDQWDJHV�RYHU�

FRQYHQWLRQDO�EDQN�ILQDQFLQJ�IRU�VSHFLILF�SXUSRVHV��VXFK�DV�VXSSRUWLQJ�

ZRUNLQJ� FDSLWDO� RU� UHVWUXFWXULQJ�� )RU� LQVWDQFH�� DVVHW�EDVHG� ILQDQFLQJ�

SURPRWHV�PRUH�HIILFLHQW�ZRUNLQJ�FDSLWDO�PDQDJHPHQW�DJDLQVW�DVVHWV�RU�

VXEMHFWV�ZLWK�IHZHU�DQG�OHVV�UHVWULFWLYH�ILQDQFLDO�DQG�QHJDWLYH�FRYHQDQWV�

WKDQ� WUDGLWLRQDO�EDQN�ILQDQFLQJ�54� 7KLV� ILQDQFLQJ�XVHV� WKH� FRPSDQ\¶V�

FXUUHQW�DQG�QRQ�FXUUHQW�DVVHWV�DV�WKH�FRUQHUVWRQH�IRU�LWV�GHEW�VWUXFWXUH��

HPSKDVL]LQJ�OLTXLGLW\�DQG�UHO\LQJ�RQ�FROODWHUDO�PRQLWRULQJ�IRU�FRPIRUW��

,W� HQDEOHV� D� EXVLQHVV� WR� GHVLJQ� VWUDWHJLHV� WR� LPSURYH� LWV� GDLO\� FDVK�

SRVLWLRQ�� 3DUWLFXODUO\� IRU� PDQXIDFWXULQJ� FRPSDQLHV�� LW� PD\� RIIHU� D�

VHDVRQDO� DGYDQFH� RU� VSHFLDO� DFFRPPRGDWLRQ� WR� DVVLVW� ZLWK� RYHUKHDG�

DGGLWLRQDO�FRVWV�DVVRFLDWHG�ZLWK�SXUFKDVLQJ�UDZ�PDWHULDOV��FRQYHUWLQJ�

 
KWWSV���DVVHWV�QHZ�VLHPHQV�FRP�VLHPHQV�DVVHWV�DSL�XXLG����EE���G��HF��������E�
���G���E��G�E��H��VIV�DVVHW�EDVHG�OHQGLQJ�EURFKXUH�SGI� �ODVW� DFFHVVHG� ��� -XO\�
������ 

51� 6HH��&KLOGHUV��7UR\��0DULQ��0DUF�-���$VVHW�%DVHG�/HQGLQJ��$�7UDLQLQJ�*XLGH� WR�
6HFXUHG�)LQDQFLQJ��7KH�&RPPHUFLDO�)LQDQFH�,QVWLWXWH�������� 

52� � %DQN� RI� $PHULFD�� 8QGHUVWDQGLQJ� $VVHW�%DVHG� /HQGLQJ�� DYDLODEOH� DW��
KWWSV���ZZZ�ERIDPO�FRP�HQ�XV�FRQWHQW�ZKDW�LV�DVVHW�EDVHG�OHQGLQJ�KRZ�LW�
ZRUNV�KWPO��ODVW�DFFHVVHG����-XO\������� 

53� ,ELG� 

54� %DQN�RI�$PHULFD��$�*XLGH�WR�$VVHW�%DVHG�/HQGLQJ��%DQN�RI�$PHULFD�0HUULOO�/\QFK�
$UWLFOH��������S�����&KLOGHUV��0DULQ��VXSUD�QRWH���� 

https://assets.new.siemens.com/siemens/assets/api/uuid:396bb600d24ec26408161b3431d324b31d1b83e1/sfs-asset-based-lending-brochure.pdf
https://assets.new.siemens.com/siemens/assets/api/uuid:396bb600d24ec26408161b3431d324b31d1b83e1/sfs-asset-based-lending-brochure.pdf
https://www.bofaml.com/en-us/content/what-is-asset-based-lending-how-it-works.html
https://www.bofaml.com/en-us/content/what-is-asset-based-lending-how-it-works.html
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WKHP�WR�ZRUN�LQ�SURFHVV�LQYHQWRULHV��DQG�ILQLVKLQJ�WKHP�LQWR�VDOHDEOH�

ILQLVKHG�JRRGV�55� +HQFH��DVVHW�EDVHG�ILQDQFH�LV�UHIHUUHG�WR�DV�D�FUHDWLYH�

DQG�DGDSWDEOH�PHWKRG�RI�ILQDQFLQJ� 

 

 

III. *HQHUDOLWLHV�RI�3URMHFW�EDVHG�)LQDQFH 

 

7KHUH�LV�QR�IRUPDO��KDUPRQL]HG�OHJDO�GHILQLWLRQ�RI�µSURMHFW�ILQDQFH¶�QRU�

LV�WKHUH�D�EXVLQHVV�GHILQLWLRQ��3URMHFW�ILQDQFH�LV�IUHTXHQWO\�UHIHUUHG�WR�DV�

D�QHZ�ILQDQFLQJ�WHFKQLTXH��GHVSLWH�WKH�IDFW�WKDW�LW�GDWHV�DOO�WKH�ZD\�EDFN�

WR�������ZKHQ�WKH�(QJOLVK�&URZQ�ILQDQFHG�LWV�H[SORUDWLRQ�E\�RIIHULQJ�

WR� UHSD\� WKH�)ORUHQWLQH�PHUFKDQW�EDQN��)UHVFREDOGL�ZLWK�RXWSXW� IURP�

WKH� 'HYRQ� VLOYHU� PLQHV� 56�� 7KLV� ILQDQFLQJ� VWUXFWXUH�� ZKLFK� SODFHV� D�

KLJKHU�YDOXH�RQ�WKH�IXWXUH�FDVK�IORZ�RI�WKH�SURMHFW�DV�D�SULPDU\�VRXUFH�

RI�UHSD\PHQW�RI�WKH�ORDQ�DGYDQFHG��ZDV�DOVR�XVHG�WR�ILQDQFH�WKH�6XH]�

&DQDO�DQG�QXPHURXV�%ULWLVK�UDLOZD\�SURMHFWV�57� 2YHU�WKH�\HDUV��SURMHFW�

ILQDQFH� KDV�EHFRPH�D� FULWLFDO�PHWKRG�RI� IXQGLQJ� IRU� JRYHUQPHQWV� LQ�

ERWK�GHYHORSHG�DQG�GHYHORSLQJ�FRXQWULHV�IRU�ODUJH�VFDOH�LQIUDVWUXFWXUH�

GHYHORSPHQW�58� ,W� HQDEOHV� JRYHUQPHQWV� WR� OHYHUDJH�SULYDWH� FDSLWDO� WR�

IXQG� SXEOLF� DVVHWV� VXFK� DV� WUDQVSRUWDWLRQ� SURMHFWV� �H�J��� WROO� URDGV��

DLUSRUWV��DQG�SDUNLQJ�IDFLOLWLHV���HQHUJ\�DQG�ZDWHU�SURMHFWV��H�J���ZDWHU��

VHZHUDJH�� DQG� HOHFWULFLW\� VHUYLFHV�� DQG�SRZHU�SODQWV��� VRFLDO� SURMHFWV�

�H�J���KRVSLWDOV�DQG�VFKRROV���DQG�LQWHJUDWHG�PXOWLVLWH�FRPPRGLW\�EDVHG�

SURMHFWV� �H�J��� RLO�� JDV� DQG� PLQLQJ� SURMHFWV�� GXH� WR� WKHLU� EXGJHWDU\�

 
55� &KLOGHUV��0DULQ��VXSUD�QRWH���� 

56� .HQVLQJHU��-RKQ�:���0DUWLQ��-RKQ�'���3URMHFW�)LQDQFH��5DLVLQJ�0RQH\� WKH�2OG�
)DVKLRQHG�:D\��LQ��'�+��&KHZ�MU���7KH�1HZ�&RUSRUDWH�)LQDQFH��:KHUH�7KHRU\�0HHWV�
3UDFWLFH��0F*UDZ�+LOO��1HZ�<RUN��������S������ 

57� %HLGOHPDQ��&DUO�5���)OHWFKHU��'RQQD��9HVKRVN\��'DYLG��2Q�$OORFDWLQJ�5LVN��7KH�
(VVHQFH�RI�3URMHFW�)LQDQFH��6ORDQ�0DQDJHPHQW�5HYLHZ��9RO������1R�����������S����� 

58� 'HZDU��-RKQ��,QWHUQDWLRQDO�3URMHFW�)LQDQFH��/DZ�DQG�3UDFWLFH��2[IRUG�8QLYHUVLW\�
3UHVV��/RQGRQ���������S���� 
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FRQVWUDLQWV�59� $V�D�UHVXOW��SURMHFW�ILQDQFH�KDV�EHHQ�XVHG�WR�ILQDQFH�WKH�

GHYHORSPHQW�RI�WKH�1RUWK�6HD�RLO�ILHOGV��WKH�+LEHUQLD�RLO�ILHOG�SURMHFW��

DQG�WKH�(XURWXQQHO�LQ�UHFHQW�\HDUV�60 

'XH� WR� WKH� FRPSOH[LW\� RI� SURMHFW� ILQDQFH�� WKHUH� LV� QR� XQLYHUVDOO\�

DFFHSWHG� GHILQLWLRQ�� KRZHYHU�� WKHUH� DUH� VHYHUDO� GHILQLWLRQV� IURP�

LQWHUQDWLRQDO� RUJDQL]DWLRQV�� SURPLQHQW� VFKRODUV�� DQG� JOREDO�

FRUSRUDWLRQV� 

7R� EHJLQ�� WKH�:RUOG� %DQN� 61�� RQH� RI� WKH� ZRUOG¶V� ODUJHVW� VRXUFHV� RI�

IXQGLQJ�DQG�NQRZOHGJH�IRU�GHYHORSLQJ�FRXQWULHV�ZLWK�ILYH�LQVWLWXWLRQV�

DIILOLDWHG�ZLWK�WKH�8QLWHG�1DWLRQV��GHILQHV�SURMHFW�ILQDQFH�DV�WKH�³XVH�RI�

QRQUHFRXUVH�RU�OLPLWHG�UHFRXUVH�ILQDQFLQJ´�DQG�DOVR�ILQDQFLQJ��³ZKLFK�

SHUPLWV�VSRQVRUV�WR�UDLVH�IXQGV�VHFXUHG�E\�WKH�UHYHQXHV�DQG�DVVHWV�RI�D�

SDUWLFXODU�SURMHFW�´62 

6RPH� HPLQHQW� VFKRODUV� DQG� ODZ\HUV� GHILQH� µSURMHFW� ILQDQFH¶� LQ� WKH�

IROORZLQJ�ZRUGV��  

³«� LV� JHQHUDOO\� XVHG� WR� UHIHU� WR� D� QRQUHFRXUVH� RU� OLPLWHG� UHFRXUVH�

ILQDQFLQJ�VWUXFWXUH�LQ�ZKLFK�GHEW��HTXLW\��DQG�FUHGLW�HQKDQFHPHQW�DUH�

FRPELQHG�IRU� WKH�FRQVWUXFWLRQ�DQG�RSHUDWLRQ��RU� WKH� UHILQDQFLQJ��RI�D�

SDUWLFXODU�IDFLOLW\�LQ�D�FDSLWDO�LQWHQVLYH�LQGXVWU\��LQ�ZKLFK�OHQGHUV�EDVHG�

FUHGLW� DSSUDLVDOV�RQ� WKH�SURMHFWHG� UHYHQXHV� IURP�WKH�RSHUDWLRQ�RI� WKH�

IDFLOLW\��UDWKHU�WKDQ�WKH�JHQHUDO�DVVHWV�RU�WKH�FUHGLW�RI�WKH�VSRQVRU�RI�WKH�

IDFLOLW\�� DQG�UHO\�RQ� WKH� DVVHWV�RI� WKH� IDFLOLW\�� LQFOXGLQJ�DQ\�UHYHQXH�

 
59� ,ELG� 

60� )DUUHOO��0LFKDHO��3ULQFLSDO�$JHQF\�5LVN�LQ�3URMHFW�)LQDQFH��,QWHUQDWLRQDO�-RXUQDO�
RI� 3URMHFW� 0DQDJHPHQW�� 9RO�� ��� �������� $]DLQR�� (IH� 8]H]L�� 3URMHFW� )LQDQFH�
3URWHFWLRQ�6\VWHP��&DQ�7KLV�6KLHOG�(IIHFWLYHO\�&RYHU�/HQGHUV¶�([SRVXUH�LQ�7LPH�RI�
'HIDXOW"�� &HQWUH� IRU� (QHUJ\�� 3HWUROHXP� DQG�0LQHUDO� /DZ� DQG� 3ROLF\� �&(30/3��
$QQXDO�5HYLHZ��&$5���9RO�������������S���� 

61� � 6HH� JHQHUDOO\�� 7KH� :RUOG� %DQN�� :KR� :H� $UH�� DYDLODEOH� DW��
KWWSV���ZZZ�ZRUOGEDQN�RUJ�HQ�ZKR�ZH�DUH��ODVW�DFFHVVHG����-XO\������� 

62�� :RUOG�%DQN��:RUOG�'HYHORSPHQW�5HSRUW� ������ ,QIUDVWUXFWXUH� IRU�'HYHORSPHQW��
2[IRUG�8QLYHUVLW\�3UHVV��1HZ�<RUN��������S����� 

https://www.worldbank.org/en/who-we-are
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SURGXFLQJ�FRQWUDFWV�DQG�RWKHU� FDVK� IORZ�JHQHUDWHG�E\� WKH� IDFLOLW\��DV�

FROODWHUDO�IRU�WKH�GHEW�´63�  

2WKHU� DXWKRUV� LQFOXGHG� WKHLU� RZQ� GHILQLWLRQ� RI� µSURMHFW� ILQDQFH¶� LQ�

IROORZLQJ�WHUPV� 

³D�ILQDQFLQJ�RI�D�SDUWLFXODU�HFRQRPLF�XQLW�LQ�ZKLFK�D�OHQGHU�LV�VDWLVILHG�

WR�ORRN�LQLWLDOO\�WR�WKH�FDVK�IORZV�DQG�HDUQLQJV�RI�WKDW�HFRQRPLF�XQLW�DV�

WKH�VRXUFH�RI�IXQGV�IURP�ZKLFK�D�ORDQ�ZLOO�EH�UHSDLG�DQG�WR�WKH�DVVHWV�

RI�WKH�HFRQRPLF�XQLW�DV�FROODWHUDO�IRU�WKH�ORDQ�´64 

$FFRUGLQJ�WR�DQRWKHU�DXWKRU��µSURMHFW�ILQDQFH¶�LV�GHILQHG�DV�IROORZV� 

³«�WKH�UDLVLQJ�RI�IXQGV�WR�ILQDQFH�DQ�HFRQRPLFDOO\�VHSDUDEOH�FDSLWDO�

LQYHVWPHQW�SURMHFW�LQ�ZKLFK�WKH�SURYLGHUV�RI�WKH�IXQGV�ORRN�SULPDULO\�WR�

WKH�FDVK�IORZ�IURP�WKH�SURMHFW�DV�WKH�VRXUFH�RI�IXQGV�WR�VHUYLFH�WKHLU�

ORDQV�DQG�SURYLGH�WKH�UHWXUQ�RI�DQG�D�UHWXUQ�RQ�WKHLU�HTXLW\�LQYHVWHG�LQ�

WKH�SURMHFW�´65 

1RQHWKHOHVV��6WDQGDUG�	�3RRU¶V�&RUSRUDWLRQ66� GHILQHV�µSURMHFW�ILQDQFH¶�

XVLQJ�VL[�VSHFLILF�FULWHULD��DOO�RI�ZKLFK�PXVW�EH�PHW�LQ�RUGHU�IRU�6WDQGDUG�

	�3RRU¶V�WR�LVVXH�D�FUHGLW�UDWLQJ�IRU�D�SURMHFW�ILQDQFH�WUDQVDFWLRQ��  

³7KH� SURMHFW� LV� VWUXFWXUHG� DV� D� OLPLWHG�SXUSRVH� HQWLW\�� «� OHQGHUV�

W\SLFDOO\� RQO\� KDYH� UHFRXUVH� WR� WKH� SURMHFW¶V� DVVHWV�� FDVK� IORZV�� DQG�

FRQWUDFWXDO�DJUHHPHQWV��«�GHEW�LVVXH�RU�EDQN�ORDQ�LV�GHSHQGHQW�RQ�WKH�

IXWXUH� FDVK� IORZV� JHQHUDWHG� E\� WKH� RSHUDWLRQV� RI� WKH� DVVHW� RQFH�

FRQVWUXFWHG�DQG�IXOO\�RSHUDWLRQDO��«�D�OLPLWHG�DVVHW�OLIH�ZLWK�UHVWULFWHG�

 
63�� +RIIPDQ�� VXSUD� QRWH� ���� S�� ��� +RIIPDQ�� 6FRWW� /��� $� 3UDFWLFDO� *XLGH� WR�
7UDQVDFWLRQDO�3URMHFW�)LQDQFH��%DVLF�&RQFHSWV��5LVN�,GHQWLILFDWLRQ��DQG�&RQWUDFWXDO�
&RQVLGHUDWLRQV��7KH�%XVLQHVV�/DZ\HU��9RO������1R�����������S���� 

64� 1HYLWW��3�.���)DER]]L��)�-���3URMHFW�)LQDQFLQJ��(XURPRQH\��/RQGRQ��������S���� 

65� )LQQHUW\�� -RKQ�'���3URMHFW�)LQDQFLQJ��$VVHW�%DVHG�)LQDQFLDO�(QJLQHHULQJ�� -RKQ�
:LOH\�	�6RQV��1HZ�<RUN��������S���� 

66� 6WDQGDUG�	�3RRU¶V��6	3��LV�WKH�ODUJHVW�RI�WKH�%LJ�7KUHH�FUHGLW�UDWLQJ�DJHQFLHV�DV�
DQ� $PHULFDQ� ILQDQFLDO� VHUYLFHV� FRPSDQ\�� ,W� LV� D� GLYLVLRQ� RI� WKH� 0F*UDZ�+LOO�
&RPSDQLHV� WKDW� SXEOLVKHV� ILQDQFLDO� UHVHDUFK� DQG� DQDO\VLV� RQ� VWRFNV�� ERQGV�� DQG�
FRPPRGLWLHV� 
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DFWLYLWLHV��«�VWUXFWXUHG�WR�LVVXH�VHQLRU�VHFXUHG�GHEW��ZKLFK�LV�EDFNHG�

E\�FRYHQDQWV�DQG�IRUPV�RI�VHFXULW\�IRU�WKH�EHQHILW�DQG�FUHGLW�SURWHFWLRQ�

RI�VHQLRU�VHFXUHG�OHQGHUV��«�DQG�VSHFLILHG�UHVSRQVLELOLWLHV�WKDW�OLPLW�ULVN�

RYHU�WKH�OLIH�RI�SURMHFW�´67 

'XH�WR�WKH�IDFW�WKDW�SURMHFW�ILQDQFH�KDV�QXPHURXV�GHILQLWLRQV��WKLV�WKHVLV�

ZLOO� QRZ� IRFXV� RQ� WKH� FRPPRQ� FKDUDFWHULVWLFV� RI� SURMHFW� ILQDQFH� LQ�

RUGHU�WR�EHWWHU�XQGHUVWDQG�ZKDW�LW�LV��  

1. 7KH�SURMHFW�LV�RUJDQL]HG�DV�D�GLVWLQFW�ILQDQFLDO�DQG�OHJDO�HQWLW\��7R�

FRPSOHWH�D�SDUWLFXODU�SURMHFW��SURMHFW�SDUWLFLSDQWV�W\SLFDOO\�HVWDEOLVK�

D�VSHFLDO�SXUSRVH�YHKLFOH��639��VXFK�DV�D�OLPLWHG�OLDELOLW\�FRPSDQ\�

RU�D�FRPSDQ\� OLPLWHG�E\�VKDUHV��ZKLFK� LV�D�QHZO\�IRUPHG�� WKLQO\�

FDSLWDOL]HG�FRPSDQ\�68� 2QH�RI� WKH�SULPDU\� UHDVRQV� IRU� IRUPLQJ�D�

639�LV�WR�FRPSOHWHO\�VHSDUDWH�WKH�GHEW�RI�WKH�SURMHFW�FRPSDQ\�IURP�

WKH�VSRQVRUV¶�GLUHFW�REOLJDWLRQV��7KLV�PHDQV�WKDW�WKH�GHEW�LV�GLUHFWO\�

UHODWHG�WR�WKH�SRWHQWLDO�FDVK�IORZ�RI�WKH�SURMHFW� 

2. ,I�WKHUH�DUH�DQ\�JXDUDQWHHV�IURP�VSRQVRUV�WR�OHQGHUV��WKH\�JHQHUDOO\�

GR�QRW�FRYHU�DOO� WKH�ULVNV�DVVRFLDWHG�ZLWK�WKH�SURMHFW��7KDW�LV�ZK\�

WKH� :RUOG� %DQN� UHIHUV� WR� SURMHFW� ILQDQFH� DV� µQRQ�UHFRXUVH¶� RU�

µOLPLWHG�UHFRXUVH¶� ILQDQFLQJ�� 7KH� SURMHFW� VSRQVRU� LV� QRW� OHJDOO\�

REOLJDWHG� WR� UHLPEXUVH� WKH� GHEW� LI� WKH� SURMHFW¶V� FDVK� IORZV� DUH�

LQVXIILFLHQW�WR�VHUYLFH�GHEW�69 

3. 7\SLFDOO\��OHQGHUV�SOHGJH�UHYHQXHV�IURP�WKH�SURMHFW¶V�EXVLQHVV�DQG�

SURMHFW�DVVHWV�VXFK�DV�FRQWUDFWV�ZLWK�WKLUG�SDUWLHV�DV�VHFXULW\��7KXV��

WKH�FDVK�IORZ�JHQHUDWHG�E\�UHYHQXH�SURGXFLQJ�SURMHFW�FRQWUDFWV�DQG�

 
67 StaQGDUG�	�3RRU¶V�5DWLQJV�6HUYLFHV��6WDQGDUG�	�3RRU¶V�3URMHFW�)LQDQFH�5DWLQJV�
Criteria -Reference Guide, pp. 14-15, available at: 
https://www.spratings.com/documents/20184/86990/SPRS_Project%2BFinance%2
BRatings%2BCriteria%2BReference%2BGuide_FINAL/cdfde690-57d1-4ff4-a87f-
986527603c22 (last accessed 11 July 2021). 

68�� 'HZDU�� VXSUD� QRWH� ���� S�� ��� 3DN�� ,JRU�� )LQDQFH� $UFKLWHFWXUH� RI� +\GUR�(QHUJ\�
3URMHFWV��&DVH�6WXG\�RI�5RJXQ�'DP�3URMHFW�LQ�7DMLNLVWDQ��*UDGXDWH�/DZ\HUV�DW�7XODQH�
/DZ�5HYLHZ��9RO�����������S����� 

69� +RIIPDQ��VXSUD�QRWH���� 

https://www.spratings.com/documents/20184/86990/SPRS_Project%2BFinance%2BRatings%2BCriteria%2BReference%2BGuide_FINAL/cdfde690-57d1-4ff4-a87f-986527603c22
https://www.spratings.com/documents/20184/86990/SPRS_Project%2BFinance%2BRatings%2BCriteria%2BReference%2BGuide_FINAL/cdfde690-57d1-4ff4-a87f-986527603c22
https://www.spratings.com/documents/20184/86990/SPRS_Project%2BFinance%2BRatings%2BCriteria%2BReference%2BGuide_FINAL/cdfde690-57d1-4ff4-a87f-986527603c22
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FRQWUDFWXDO� FRPPLWPHQWV� RI� WKLUG� SDUWLHV� VXFK� DV� FRQVWUXFWLRQ�

FRQWUDFWRUV�� VXSSOLHUV�� SXUFKDVHUV� RI� WKH� SURMHFW¶V� RXWSXW�� DQG�

JRYHUQPHQW� DXWKRULWLHV� IURP� WKH� EDVLV� IRU� SURMHFW� ILQDQFH� FUHGLW�

DSSUDLVDO�70 

Project Finance with these characteristics currently has few non-

recourses, the majority of which are limited recourses, and it has also 

developed various types in response to growing global demand for 

various large-scale projects with a long-term contract. Especially, 

individual private participation has begun to be encouraged in 

infrastructure projects by a number of developing countries and major 

international contracting firms, depending on the contractual 

arrangement using a form of public-private partnership (PPP) such as 

Build-Own-Transfer (BOT), Build-Own-Operate-Transfer (BOOT), 

Build-Own-Operate (BOO), Build-Lease-Transfer (BLT), Build-and-

Transfer (BT), Supply-Operate-Transfer (SOT), Build-Develop-

Operate-Transfer (BDOT), Rehabilitate-Operate-Transfer (ROT) 

Rehabilitate-Own-Operate (ROO) and Build-Transfer-Operate 

(BTO).71  

In simpler terms, common PPP structures, a BOT structure is a form of 

temporary privatization because a project company retains the right to 

build, operate, and manage the project for the duration of the agreed 

term, though the project is transferred to the host government upon 

completion of construction. 72  This structure can be provided for a 

specific project without involving WKH�KRVW� JRYHUQPHQW¶V� EXGJHW, but 

the host government eventually acquires the infrastructure facility after 

it has been developed, constructed, and operated by the project 

 
70� 'HZDU��VXSUD�QRWH�����SS����� 

71� .KDQ��0��)RX]XO�.DELU��3DUUD��5REHUW�-���)LQDQFLQJ�/DUJH�3URMHFWV��8VLQJ�3URMHFW�
)LQDQFH�7HFKQLTXHV�DQG�3UDFWLFHV��3UHQWLFH�+DOO��1HZ�-HUVH\��������SS���������VHH�
DOVR� ,VPDLO��0RKDPHG�$�0��� ,QWHUQDWLRQDO� ,QIUDVWUXFWXUH�$JUHHPHQWV�DQG�333V� LQ�
'HYHORSLQJ�&RXQWULHV��6XEVWDQWLYH�3ULQFLSOHV� �:LWK�6SHFLDO�5HIHUHQFH� WR�$UDE�DQG�
/DWLQ�$PHULFDQ�&RXQWULHV��(XURSHDQ�3URFXUHPHQW�	�3XEOLF�3ULYDWH�3DUWQHUVKLS�/DZ�
5HYLHZ��9RO�����,VVXH�����������S������ 

72� +RIIPDQ��VXSUD�QRWH�����S������ 
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company for a specified period of time.73 However, BTO structure is 

distinct from BOT, which refers to the period during which a project 

company transfers ownership of an infrastructure facility. This structure 

entails a project company completing an infrastructure facility and then 

transferring it to the host government. On the other hand, if a project 

company uses BOO structure, it is exempt from the requirement to 

transfer an infrastructure facility to the host government at the 

conclusion of the concession period. As a result, the host government 

typically enters into an off-take agreement with a project company 

agreeing to build and operate an infrastructure facility.74 The BOOT 

structure provides for the ownership of an infrastructure facility by a 

project company until it is transferred to the host government.  

Likewise, PPP in infrastructure development entails private sector 

involvement in any or all of the phases of design, construction, 

financing, and operation of a public utility infrastructure, service, or 

both.75 It has been used in developed countries such as the United 

Kingdom and Germany, as well as in some developing countries with 

enormous infrastructure needs such as China and India. It means the 

PPP concept has had a long history and with the introduction of public 

administration, collaboration between the public and private sectors for 

the provision of services have become possible.76 For example, Taxi 

Service in ancient Rome��QDPHO\��5RPH¶V�H3UL[, concessions were used 

 
73� .KDQ��VXSUD�QRWH�����S����� 

74� 'HZDU��VXSUD�QRWH�����S����� 

75  Alfen, Hans Wilhelm et al., Public-Private Partnership in infrastructure 
development: Case studies from Asia and Europe, Schriftenreihe der Professur 
Betriebswirtschaftslehre im Bauwesen, Bauhaus-Universitlt Weimar, No. 7 (2009) p. 
9; see also Sarro, Douglas, Do Lenders Make Effective Regulators: An Assessment of 
the Equator Principles on Project Finance, German Law Journal, Vol. 13, No. 12 
(2012) p. 1528. 

76�� 6vUJKL�� 3HWUX��3XEOLF� 3ULYDWH� 3DUWQHUVKLS� &DVH� RI� 3RODQG�� 7KHVLV� VXEPLWWHG� WR�
:DUVDZ�6FKRRO�RI�(FRQRPLFV��:DUVDZ��������S���� 
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to utilize harbor equipment, plazas, and thermal establishments. 77 

Beginning in the 17th and 18th centuries, concessions were used in 

France to construct bridges and canals, and in the 19th century with 

railways and urban utilities constructed in this manner, it was 

considered the Golden Age of concessions and as a result the French 

doctrine of public services was formed.78 Similar types of PPP were 

also used in the second half of the 19th century in the development of 

railways in the United States.79 

To be more precise, there is no universally accepted definition of PPP. 

TKH�:RUOG�%DQN� GHILQHV� LW� DV� ³a long-term contractual arrangement 

between a public entity or authority and a private entity for providing a 

public asset or service in which the private party bears significant risk 

and management responsibility.´ 80  7KH� µVLJQLILFDQW� ULVN� DQG�

PDQDJHPHQW� UHVSRQVLELOLW\¶� FRPSRQHQW� RI� WKLV� GHILQLWLRQ� LV� FULWLFDO�

because it allows for the determination of the types of PPP as previously 

stated.  

Despite the lack of a universally agreed definition, PPP has historically 

been motivated by the large disparity between available public 

financing and required expenditure, particularly in an era of expanding 

national debt and budget deficits. Within the context of the current 

global financial crisis, PPPs serve as an economic stimulant in 

developing countries and a source of sustainable global growth, despite 

the fact that the challenging economic environment has had a 

 
77� ,ELG���%UDG\��*RUGRQ��3XEOLF�3ULYDWH�3DUWQHUVKLSV��5RPH¶V�(3UL[��$XWR�,QGXVWU\�
0HUJHUV�DQG�5HSHUFXVVLRQV��7XUQOLNHV�DQG�7ROO�5RDGV��-RXUQDO�RI�,QIUDVWUXFWXUH�3ROLF\�
DQG�'HYHORSPHQW��9RO�����1R�����������S������ 

78� 6vUJKL��VXSUD�QRWH�����S���� 

79� ,ELG� 

80  The World Bank, Overview, available at: 
https://www.worldbank.org/en/topic/publicprivatepartnerships/overview#1 (last 
accessed 11 July 2021); for more definitions, see, Burger, Philippe/ Hawkesworth, Ian, 
How to Attain Value for Money: Comparing PPP and Traditional Infrastructure 
Public Procurement, OECD Journal on Budgeting, Vol. 1 (2011) p. 3. 

https://www.worldbank.org/en/topic/publicprivatepartnerships/overview#1
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significant impact on the international project finance market.81 They 

are a viable method of institutional interaction between the state and 

business, bringing market and private sector management practices into 

the public sector, and relying on a long-term contractual relationship 

between private operators and the public authority. In other words, 

expanding the use of PPPs will enable the government to provide 

critical public infrastructure while minimizing both short- and long-

WHUP�FRVWV��DV�ZHOO�DV�OHYHUDJLQJ�WKH�SULYDWH�VHFWRU¶V�PDQDJHPHQW�VNLOOV��

expertise, experience, creativity, and alternative funding sources.82 

However, PPPs are at a disadvantage as they can entail a loss of 

management control by the public sector, a risk that tends to revert to 

the taxpayer.83 Hence, PPPs - and indeed all project finance techniques 

- require numerous complicated legal documents to adequately protect 

the interests of all stakeholders. Especially those which µEHDU�VLJQLILFDQW�

ULVN� DQG� PDQDJHPHQW� UHVSRQVLELOLW\¶� IRU� D� SULYDWH� HQWLW\�� D� PPP 

arrangement enables the private sector to finance the infrastructure 

DVVHW¶V� FRQVWUXFWLRQ�� RSHUDWLRQ�� DQG� PDLQWHQDQFH� ZKLOH� EHLQJ�

compensated directly through user charges, indirectly through taxation, 

or through a combination of both.84  

A PPP contract is structured to account for outputs and costs throughout 

WKH� SURMHFW¶V� OLIHF\FOH�� ZKLFK� PD\� DOORZ� WKH� SULYDWH� VHFWRU� WR� VDYH�

money while improving service quality.85 PPP is not immune to the 

 
81� 6RQ��6HXQJZRR��/HJDO�$QDO\VLV�RQ�3XEOLF�3ULYDWH�3DUWQHUVKLSV�UHJDUGLQJ�0RGHO�
333�5XOHV��.RUHDQ�-RXUQDO�RI�,QWHUQDWLRQDO�7UDGH�DQG�%XVLQHVV�/DZ��9RO������1R����
�������S���� 

82� ,ELG� 

83  Pinto, João M./ Alves, Paulo P., The Choice between Project Financing and 
Corporate Financing: Evidence from the Corporate Syndicated Loan Market, ERN: 
Other Microeconomics: Intertemporal Firm Choice & Growth (2020) p. 7. 

84  Office of Evaluation and Oversight (OVE), Evaluation of Public-Private 
Partnerships in Infrastructure (2017) 3p, available at: 
https://publications.iadb.org/publications/english/document/Evaluation-of-Public-
Private-Partnerships-in-Infrastructure.pdf (last accessed 11 July 2021). 

85� ,ELG. 

https://publications.iadb.org/publications/english/document/Evaluation-of-Public-Private-Partnerships-in-Infrastructure.pdf
https://publications.iadb.org/publications/english/document/Evaluation-of-Public-Private-Partnerships-in-Infrastructure.pdf
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political cycle, the relatively large amount of resources required and the 

long-term commitment involved tend to instill discipline. 86  As the 

majority of PPP involves a significant amount of private financing, it 

has higher capital costs than projects that are entirely financed by public 

funds.87 

Nonetheless, one of the primary goals of PPP is to delegate tasks and 

responsibility for infrastructure provision to the private sector in order 

to improve efficiency, cost predictability, and financial security.88 In 

RWKHU� ZRUGV�� WKH� SXEOLF� VHFWRU¶V� UROH� LV� HYROYing from owner and 

provider to purchaser and guardian of the public interest.89 The current 

space industry is adopting a PPP structure, in which governments act as 

purchasers and guardians and private entities are providers. 

 

 

IV. $VVHW�EDVHG�)LQDQFH�Y��3URMHFW�EDVHG�)LQDQFH 

 

8VLQJ� WKH� FKDUDFWHULVWLFV� RI� DVVHW�EDVHG� ILQDQFH� DQG� SURMHFW� ILQDQFH�

JHQHUDOO\�DV�GLVFXVVHG�DERYH��WKLV�VHFWLRQ�FRPSDUHV�WKHVH�WZR�ILQDQFLQJ�

PHWKRGV�IURP�WKUHH�PDLQ�SHUVSHFWLYHV��QDPHO\��WKH�QDWXUH�RI�VHFXULWLHV��

ULVN� DQG� FUHGLW� HYDOXDWLRQ�� DQG� ILQDQFLDO� YHKLFOH��7KH�SXUSRVH�RI� WKLV�

DQDO\VLV�LV�WR�DVFHUWDLQ�ZK\�SURMHFW�ILQDQFH�LV�PRUH�VXLWHG�WR�WKH�FXUUHQW�

VSDFH�LQGXVWU\�WKDQ�DVVHW�EDVHG�ILQDQFH��$OWKRXJK�WKHUH�DUH�DGGLWLRQDO�

GLVWLQFWLRQV� EHWZHHQ� ILQDQFH� V\VWHPV�� WKLV� WKHVLV�ZLOO� IRFXV� RQ� WKHVH�

WKUHH�SULPDU\�GLVWLQFWLRQV�WR�IDFLOLWDWH�FRPSUHKHQVLRQ� 

 

 
86� ,ELG� 

87� ,ELG� 

88� $OIHQ��VXSUD�QRWH�����S����� 

89� ,ELG� 
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1. 7KH�1DWXUH�RI�6HFXULWLHV 

 

7KH� JXDUDQWHHV� IRU� DVVHW�EDVHG� ILQDQFH� DUH� WKH� ERUURZHU¶V� EXVLQHVV�

DVVHWV��ZKLOH�WKH�JXDUDQWHH�IRU�SURMHFW�ILQDQFH�LV�WKH�SURMHFW�DVVHWV�WKDW�

FDQ�EH�PDQDJHG�VXFFHVVIXOO\�DIWHU�WKH�SURMHFW�LV�FRPSOHWHG��7KLV�PHDQV�

WKHUH�LV�QR�JXDUDQWHH�IRU�WKH�GHEW�IURP�SURMHFW�FRPSDQ\�LQYHVWRUV��WKXV��

WKH� FRQWUDFW� LV� UHIHUUHG� WR� DV� µQRQ�UHFRXUVH¶� RU� µOLPLWHG�UHFRXUVH¶�

ILQDQFLQJ�90 

)RU� LQVWDQFH�� LI� OHQGHUV� XVH� DVVHW�EDVHG� ILQDQFLQJ�� WKH\� FDQ� XVH� WKH�

VHFXUHG� EXVLQHVV� DVVHWV� DV� FROODWHUDO�� 1RQHWKHOHVV�� OHQGHUV� ZKR� XVH�

SURMHFW�ILQDQFH�FDQ�RQO\�UHO\�RQ�WKH�SURMHFW¶V�IXWXUH�FDVK�IORZ�WR�UHSD\�

WKH�ORDQ�DQG�DFFUXHG�LQWHUHVW� 

,Q�WKLV�UHJDUG��SURMHFW�ILQDQFH�FDQ�DVVLVW�WKH�FXUUHQW�VSDFH�LQGXVWU\�E\�

SURYLGLQJ�DQ�RSSRUWXQLW\�IRU�GHYHORSLQJ�FRXQWULHV�DQG�SULYDWH�HQWLWLHV�

OLNH�VWDUW�XSV�WKDW�ODFN�VHFXUHG�EXVLQHVV�DVVHWV�EXW�KDYH�KLJKO\�IHDVLEOH�

IXWXUH�SURMHFWV��WR�SDUWLFLSDWH�LQ�VSDFH�DFWLYLWLHV��  

 

 

2. 5LVN�DQG�&UHGLW�(YDOXDWLRQ 

 

$VVHW�EDVHG�ILQDQFH�LV�EDFNHG�E\�WKH�VSRQVRULQJ�FRPSDQ\¶V�FRPSOHWH�

EDODQFH� VKHHW�� DV�ZHOO� DV� DQ� DXGLW� RI� WKH� FOLHQW¶V� ERRNV� DQG� UHFRUGV��

ZKLFK� VHUYHV� DV� WKH� SULPDU\� VRXUFH� RI� UHSD\PHQW� IRU� LQYHVWRUV� DQG�

 
90 Meseko, Alfred Ayodele, Corporate Finance Versus Project Finance, available at: 
https://www.academia.edu/15087234/CORPORATE_FINANCE_VERSUS_PROJE
CT_FINANCE (last accessed 11 July 2021). 

https://www.academia.edu/15087234/CORPORATE_FINANCE_VERSUS_PROJECT_FINANCE
https://www.academia.edu/15087234/CORPORATE_FINANCE_VERSUS_PROJECT_FINANCE
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FUHGLWRUV�91� 7R�EH�PRUH�SUHFLVH�� LW� ORRNV� DW�(DUQLQJV�%HIRUH� ,QWHUHVW��

DQG� 7D[HV� �(%,7��� (%,7'$�� RU� QHW� RSHUDWLQJ� SURILW� PDUJLQV� WR�

GHWHUPLQH�WKH�FRPSDQ\¶V�HQWHUSULVH�YDOXH�DQG�QHW�LQFRPH�WR�DVVHVV�WKH�

RYHUDOO�FRPSDQ\¶V�SHUIRUPDQFH� 

2Q�WKH�RWKHU�KDQG��SURMHFW�ILQDQFH�LV�FRQFHUQHG�ZLWK�WKH�,QWHUQDO�5DWH�

RI�5HWXUQ��,55��RQ�FDVK�IORZV��DV�WKLV�ILQDQFLQJ�PHWKRG�HYDOXDWHV�WKH�

FUHGLWZRUWKLQHVV� RI� IXWXUH� SURMHFWV� EDVHG� RQ� WKHLU� FDVK� IORZV� DQG�

WHFKQLFDO� IHDVLELOLW\�� 7KDW� LV� ZK\� HFRQRPLF� DQG� WHFKQLFDO� IHDVLELOLW\�

VWXGLHV�� SURMHFW� GRFXPHQWDWLRQ�� OLFHQVHV� DQG� FRQWUDFWV� IRU� WKH�SURMHFW�

FRPSDQ\�DUH�IUHTXHQWO\�XVHG�WR�HYDOXDWH�FUHGLW�92 

7KH�PHWKRG�IRU�ULVN�DQG�FUHGLW�HYDOXDWLRQ�LV�GHVFULEHG�RQ�WKH�VDPH�SDJH�

DV�WKH�QDWXUH�RI�VHFXULWLHV��,I�GHYHORSLQJ�FRXQWULHV�DQG�SULYDWH�HQWLWLHV�

WKDW�XVH�DVVHW�EDVHG�ILQDQFH�KDYH�OHVV�VHFXUHG�EXVLQHVV�DVVHWV�RU�GR�QRW�

\HW� KDYH� DQ� HQWHUSULVH� YDOXH� RU� QHW� LQFRPH� WR� DVVHVV� WKH� RYHUDOO�

SHUIRUPDQFH�RI�WKH�EXVLQHVV��WKH\�ULVN�RYHUVXSSO\LQJ�FDSDFLW\�EH\RQG�

LWV�HFRQRPLF�XWLOLW\�RU�EHLQJ�XQDEOH�WR�DFFHVV�FDSLWDO�GXH�WR�EDG�FUHGLW��

7KH\� FDQ�� KRZHYHU�� EH� HYDOXDWHG� RQ� WKH�EDVLV� RI� WHFKQLFDOO\� IHDVLEOH�

SURMHFW�GRFXPHQWDWLRQ��FRQWUDFWV��RU�VWXGLHV�LI�WKH\�XVH�SURMHFW�ILQDQFH�

DQG�REWDLQ�EHWWHU�FUHGLW�WKDQ�DVVHW�EDVHG�ILQDQFLQJ� 

 

 

3. )LQDQFLDO�9HKLFOH 

 

$V�GLVFXVVHG�LQ�&KDSWHU���,,,���SURMHFW�ILQDQFH�FUHDWHV�D�VLQJOH�SXUSRVH�

HQWLW\� FDOOHG� DQ� 639� IURP� WKH� VSRQVRUV� WKDW� LV� IRFXVHG� RQ� D� VLQJOH�

 
91�� ,QWHUQDWLRQDO� )LQDQFH�&RUSRUDWLRQ� �,)&��� /HVVRQV� RI� ([SHULHQFH�1R�� ��� 3URMHFW�
)LQDQFH� LQ� 'HYHORSLQJ� &RXQWULHV�� DYDLODEOH� DW��
KWWSV���ZZZ�LIF�RUJ�ZSV�ZFP�FRQQHFW�SXEOLFDWLRQVBH[WBFRQWHQW�LIFBH[WHUQDOBSXEOLF
DWLRQBVLWH�SXEOLFDWLRQVBOLVWLQJBSDJH�OHVVRQVRIH[SHULHQFHQR�� �ODVW� DFFHVVHG� ��� -XO\�
������ 

92� 0HVHNR��VXSUD�QRWH���� 

https://www.ifc.org/wps/wcm/connect/publications_ext_content/ifc_external_publication_site/publications_listing_page/lessonsofexperienceno7
https://www.ifc.org/wps/wcm/connect/publications_ext_content/ifc_external_publication_site/publications_listing_page/lessonsofexperienceno7
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SURMHFW�IRU�WKH�GXUDWLRQ�RI�WKH�SURMHFW��'XH�WR�WKH�IDFW�WKDW�WKH�WUDQVDFWLRQ�

FRVW�DQG�VL]H�RI�ILQDQFLQJ�DUH�ERWK�KLJKHU��FDSLWDO�LQYHVWPHQW�VKRXOG�EH�

PDQDJHG�VHSDUDWHO\�IURP� WKH�VSRQVRUV¶�RWKHU�DFWLYLWLHV��6XFK�SURMHFWV�

DUH�W\SLFDOO\�TXLWH� ORQJ�WHUP�WUDQVDFWLRQV��IRU�H[DPSOH��WKH�EHJLQQLQJ�

SURMHFW� ILQDQFH� LV� WKH�FRQVWUXFWLRQ�RI�QHZ�LQIUDVWUXFWXUH�� IROORZHG�E\�

WKH�RSHUDWLRQ�SKDVH��WKXV��639�LV�FULWLFDO�WR�DSSO\�LQ�SURMHFW�ILQDQFH� 

2Q�WKH�RWKHU�KDQG��LQ�DVVHW�EDVHG�ILQDQFH��D�EXVLQHVV�W\SLFDOO\�ERUURZV�

ORDQV� IURP� LWV� RZQ� HQWLW\� IRU� D� YDULHW\� RI�PXOWL� SXUSRVHV�� LQFOXGLQJ�

JHQHUDO�RSHUDWLRQV��EXVLQHVV�H[SDQVLRQ��DQG�VR�RQ� 

7KH�VSDFH�VHFWRU�� OLNH�RWKHU� LQIUDVWUXFWXUH� LQGXVWULHV��KDV�D� ORQJ�WHUP�

SURMHFW��)XUWKHUPRUH��DV�HDFK�SURMHFW�FRQWDLQV�D�KLJK�OHYHO�RI�ULVN�DQG�

UHTXLUHV�D�VLJQLILFDQW�ILQDQFLDO�LQYHVWPHQW��SURMHFW�ILQDQFLQJ�WKURXJK�D�

VHSDUDWH� ILQDQFLDO� YHKLFOH�� RU� 639�� LV� D� PRUH� DSSURSULDWH� ILQDQFLQJ�

PHWKRG�IRU�SDUWLFLSDQWV�LQ�VSDFH�RSHUDWLRQV�WKDQ�DVVHW�EDVHG�ILQDQFLQJ��

LQ�ZKLFK�D�FRPSDQ\�PDQDJHV�DOO�IXQGV�DQG�ULVNV�IRU�QXPHURXV�XVHV� 

 

 

V. &RQFOXVLRQ 

 

7R�H[DPLQH�WKH�FXUUHQW�VSDFH�OHJDO�UHJLPH��WKLV�&KDSWHU�GLVFXVVHG�WKH�

KLVWRU\�DQG�FXUUHQW�VLWXDWLRQ�RI� WKH�VSDFH�LQGXVWU\��DV�ZHOO�DV�JHQHUDO�

FKDUDFWHULVWLFV�RI�ERWK�DVVHW�EDVHG�DQG�SURMHFW�ILQDQFLQJ��$V�WKH�VSDFH�

LQGXVWU\�LV�UHODWLYHO\�FKDOOHQJLQJ��H[SHQVLYH��DQG�ULVN\�DV�FRPSDUHG�WR�

RWKHU�LQGXVWULHV��DORQJ�ZLWK�SURYLGLQJ�GXDO�XVH�FDSDELOLWLHV�IRU�PLOLWDU\�

DQG�FRPPHUFLDO�SXUSRVHV��IRU�D�ORQJ�SHULRG�RI�WLPH��WKLV�LQGXVWU\�ZDV�

UHVHUYHG�IRU�JRYHUQPHQWV��SDUWLFXODUO\�RI�WKH�GHYHORSHG�FRXQWULHV��  

1RQHWKHOHVV�� VHYHUDO� ZHOO�IXQGHG� SULYDWH� FRPSDQLHV� DUH� FXUUHQWO\�

GHYHORSLQJ�PDQQHG�PLVVLRQV�RQ�VXE�RUELWDO�WUDMHFWRULHV��VSDFH�WRXULVP��

RU� VSDFH� PLQLQJ�� DOO� RI� ZKLFK� ZLOO� XWLOL]H� WKHLU� RZQ� ODXQFK� DQG�

PDQXIDFWXULQJ�WHFKQRORJLHV��'HYHORSLQJ�FRXQWULHV�DUH�LQFUHDVLQJ�WKHLU�
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SDUWLFLSDWLRQ� LQ� VSDFH� DFWLYLWLHV� ZLWK� DQ� LQWHQWLRQ� WR� DVVLVW� ZLWK�

FDUWRJUDSKLF� DQG� FDGDVWUDO� ZRUN�� ODQG� XVH� SODQQLQJ�� DJULFXOWXUDO�

PRQLWRULQJ�� GLVDVWHU� SUHYHQWLRQ� DQG� PDQDJHPHQW�� PRQLWRULQJ� RI�

HQYLURQPHQWDO� FKDQJHV� DQG� GHVHUWLILFDWLRQ�� DORQJ� ZLWK� ERUGHU� DQG�

FRDVWDO� VXUYHLOODQFH� 93�� 7KHVH� IDFWRUV� KDYH� FRQWULEXWHG� WR� WKH� UDSLG�

JURZWK�RI�VSDFH�ILQDQFLQJ��  

,Q�JHQHUDO��WKH�FXUUHQW�VSDFH�LQGXVWU\�UHOLHV�RQ�WZR�W\SHV�RI�ILQDQFLQJ��

DVVHW�EDVHG�ILQDQFH�DQG�SURMHFW�ILQDQFH��2Q�WKH�RQH�KDQG��DVVHW�EDVHG�

ILQDQFLQJ�UHTXLUHV�D�VHFXUHG�EXVLQHVV�DVVHW�DV�FROODWHUDO��,W�LV�XVXDOO\�D�

VKRUW�WHUP�WUDQVDFWLRQ�EDFNHG�E\�WKH�VSRQVRULQJ�FRPSDQ\¶V�FRPSOHWH�

EDODQFH� VKHHW� DQG� DQ� DXGLW� RI� WKH� FOLHQW¶V� ERRNV� DQG� UHFRUGV��2Q� WKH�

RWKHU� KDQG�� SURMHFW� ILQDQFH� LV� W\SLFDOO\� D� ORQJ�WHUP� WUDQVDFWLRQ� WKDW�

DVVHVVHV� WKH� FUHGLWZRUWKLQHVV� RI� IXWXUH� SURMHFWV� EDVHG� RQ� WKHLU� FDVK�

IORZV�DQG�WHFKQLFDO�IHDVLELOLW\��  

&RPSDULQJ�ERWK�W\SHV�RI�ILQDQFLQJ�PHWKRGV��SURMHFW�ILQDQFH�VHHPV�WR�

EH�PRUH�VXLWDEOH�WKDQ�DVVHW�EDVHG�ILQDQFLQJ�IRU�WKH�GHYHORSPHQW�RI�WKH�

VSDFH� LQGXVWU\�� FRQVLGHULQJ� LW� LV� VWLOO� LQ� LWV� LQIDQF\�� SDUWLFXODUO\� IRU�

GHYHORSLQJ�FRXQWULHV�DQG�SULYDWH�HQWLWLHV� 

&XUUHQWO\��WKH�PHWKRG�RI�SURMHFW�ILQDQFH�KDV�VKLIWHG�IURP�VROHO\�SXEOLF�

ILQDQFLQJ�WR�SULYDWH�LQYHVWPHQW�WR�XQGHUWDNH�LQIUDVWUXFWXUH�GHYHORSPHQW��

*OREDOL]DWLRQ�KDV�HQDEOHG�SULYDWH�VHFWRU�SDUWLFLSDQWV� WR�FRQWUDFW�ZLWK�

IRUHLJQ� JRYHUQPHQWV� IRU� ILQDQFH� SURMHFWV� 94�� 7KLV� LV� YHU\� FRPPRQ�

SUDFWLFH� LQ� GHYHORSLQJ� FRXQWULHV� ZKHUH� WKH� QHHG� IRU� LQIUDVWUXFWXUH�

GHYHORSPHQW� LV� YHU\� KLJK� EXW� ILQDQFLDO� FRQVWUDLQWV� H[LVW�� :KHQ�

GHYHORSLQJ� FRXQWULHV� XWLOL]H� SURMHFW� ILQDQFH�� WKH\� JDLQ� DGGLWLRQDO�

EHQHILWV�LQ�WHUPV�RI�FDSLWDO��WHFKQRORJ\��DQG�PDQDJHPHQW�VNLOOV��DOO�RI�

ZKLFK�DUH�QHFHVVDU\�IRU�GHYHORSLQJ�WKHLU�RZQ�V\VWHPV�95�  

 
93� $3$�1HZV��VXSUD�QRWH���� 

94� +RIIPDQ��VXSUD�QRWH���� 

95� ,ELG� 
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(YHQ�WKRXJK�SURMHFW�ILQDQFH�VKRXOG�EH�EDVHG�RQ�SUHGLFWDEOH�UHJXODWRU\�

V\VWHPV�� HVWDEOLVKHG� SROLWLFDO� HQYLURQPHQWV�� DQG� VWDEOH�PDUNHWV�� LW� LV�

IUHTXHQWO\�XVHG�LQ�GHYHORSLQJ�FRXQWULHV�ZKHUH�WKHUH�DUH�IHZ�UHJXODWLRQV�

JRYHUQLQJ� ILQDQFH�� DQG�ZKHUH� WKHUH� DUH� DGGLWLRQDO� ULVNV� VXFK� DV� WLPH�

]RQH� GLIIHUHQFHV�� ORJLVWLFDO� GLIILFXOWLHV�� ODQJXDJH� SUREOHPV�� IRUHLJQ�

OHJDO�V\VWHPV��DQG�WKH�OLNH��:LWK�WKH�H[SDQVLRQ�RI�SURMHFW�ILQDQFH�LQWR�

QHZ�LQGXVWULHV�DQG�FRXQWULHV��ZKHUH�QR�VWDQGDUGV�RU�UHJXODWLRQV�KDYH�

EHHQ� HVWDEOLVKHG� \HW�� WKH� DVVRFLDWHG� OHJDO� LVVXHV� KDYH� EHFRPH�

LQFUHDVLQJO\�FRPSOH[��DQG�WKH�SRVVLELOLW\�RI�WKH�SURMHFW�VXFFHHGLQJ�KDV�

GHFUHDVHG�VLJQLILFDQWO\�96� $V�D�UHVXOW�� LW� LV�FULWLFDO� WR�HVWDEOLVK�SURMHFW�

ILQDQFH�VWDQGDUGV�RU�UHJXODWLRQV�WKDW�DUH�VXLWDEOH�ZLWK�HPHUJLQJ�PDUNHWV�

VXFK�DV�WKH�VSDFH�LQGXVWU\��,Q�WKH�IROORZLQJ�&KDSWHU��ZH�ZLOO�H[DPLQH�

WKH� FXUUHQW� VSDFH� OHJDO� UHJLPH� WR� GHWHUPLQH�ZKHWKHU� LW� LV� FDSDEOH� RI�

KDQGOLQJ�WKH�FXUUHQW�FRPPHUFLDO�VSDFH�LQGXVWU\� 

 

  

 
96� 'HZDU��VXSUD�QRWH�����S���� 
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Chapter Two: The Current International Legal Regime 

of Space Financing 

 

 

Numerous international treaties and resolutions exist to ensure 

sustainable and peaceful use of outer space. They laid the groundwork 

for the general conduct of space activities and covered relevant 

provisions in the context of the space industry. The five international 

treaties97 and seven sets of principles98 on space related activities, 

commonly known as the Corpus Iuris Spatialis or fundamental 

international space law, are the most critical legal regime, developed 

and multilaterally negotiated in the United Nations Committee on the 

Peaceful Uses of Outer Space (UNCOPUOS). Hence, it is imperative 

to study the Corpus Iuris Spatialis before discussing the private 

international space law.  

This Chapter is divided into two parts. This, therefore, illustrates the 

Corpus Iuris Spatialis, and then, the current private international space 

 
97� 7KH�2XWHU�6SDFH�7UHDW\��$JUHHPHQW�RQ� WKH�5HVFXH�RI�$VWURQDXWV�� WKH�5HWXUQ�RI�
$VWURQDXWV�DQG� WKH�5HWXUQ�RI�2EMHFWV�/DXQFKHG� LQWR�2XWHU�6SDFH�� ����8176������
DGRSWHG� RQ� ���$SULO� ������ HQWHUHG� LQWR� IRUFH� RQ� �� 'HFHPEHU� ����� �WKH� µ5HVFXH�
$JUHHPHQW¶��� &RQYHQWLRQ� RQ� ,QWHUQDWLRQDO� /LDELOLW\� IRU�'DPDJH�&DXVHG� E\� 6SDFH�
2EMHFWV�� ���� 8176� ����� DGRSWHG� RQ� ��� 0DUFK� ������ HQWHUHG� LQWR� IRUFH� RQ� ��
6HSWHPEHU�������WKH�µ/LDELOLW\�&RQYHQWLRQ¶���&RQYHQWLRQ�RQ�5HJLVWUDWLRQ�RI�2EMHFWV�
/DXQFKHG�LQWR�2XWHU�6SDFH�������8176�����DGRSWHG�RQ����-DQXDU\�������HQWHUHG�LQWR�
IRUFH�RQ����6HSWHPEHU�������WKH�µ5HJLVWUDWLRQ�&RQYHQWLRQ¶���$JUHHPHQW�*RYHUQLQJ�
WKH�$FWLYLWLHV� RI� 6WDWHV� RQ� WKH�0RRQ� DQG� 2WKHU� &HOHVWLDO� %RGLHV�� ����� 8176� ���
DGRSWHG� RQ� ��� 'HFHPEHU� ������ HQWHUHG� LQWR� IRUFH� RQ� ��� -XO\� ����� �WKH� µ0RRQ�
$JUHHPHQW¶�� 

98�� 81*$� 5HV�� ����� �;9,,,��� 'HFODUDWLRQ� RI� /HJDO� 3ULQFLSOHV� *RYHUQLQJ� WKH�
$FWLYLWLHV�RI�6WDWHV�LQ�WKH�([SORUDWLRQ�DQG�8VHV�RI�2XWHU�6SDFH�����'HFHPEHU�������
81*$�5HV���������7KH�3ULQFLSOHV�*RYHUQLQJ� WKH�8VH�E\�6WDWHV�RI�$UWLILFLDO� (DUWK�
6DWHOOLWHV�IRU�,QWHUQDWLRQDO�'LUHFW�7HOHYLVLRQ�%URDGFDVW�����'HFHPEHU�������81*$�
5HV���������7KH�3ULQFLSOHV�5HODWLQJ�WR�5HPRWH�6HQVLQJ�RI�WKH�(DUWK�IURP�2XWHU�6SDFH��
��'HFHPEHU�������81*$�5HV���������7KH�3ULQFLSOHV�5HOHYDQW�WR�WKH�8VH�RI�1XFOHDU�
3RZHU� 6RXUFHV� LQ� 2XWHU� 6SDFH�� ��� 'HFHPEHU� ������ 81*$� 5HV�� �������� 7KH�
'HFODUDWLRQ�RQ�,QWHUQDWLRQDO�&RRSHUDWLRQ�LQ�WKH�([SORUDWLRQ�DQG�8VH�RI�2XWHU�6SDFH�
IRU� WKH�%HQHILW�DQG� LQ� WKH�,QWHUHVW�RI�DOO�6WDWHV��7DNLQJ� LQWR�3DUWLFXODU�$FFRXQW� WKH�
1HHGV� RI� 'HYHORSLQJ� &RXQWULHV�� ��� 'HFHPEHU� ����� �KHUHLQDIWHU�� µ6SDFH� %HQHILWV�
'HFODUDWLRQV¶�� 
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law, the one and only, Cape Town Convention and the Space Protocol, 

are examined to understand how the legal frameworks is functioning 

and to determine the issues concerning the current space industry. This 

Chapter goes over the reasons why the existing space treaties are 

insufficient in the provision of a space financing framework.  

This Chapter further investigates the Aircraft Protocol which is heavily 

used by the international aircraft manufacturing and airline industries. 

Corresponding to the Space Protocol, the Aircraft Protocol has also 

been supplemented by the Cape Town Convention to address the 

particular requirements of aircraft finance and contracts of sale of 

aircraft equipment.99 Furthermore, the Aircraft Protocol has already 

demonstrated its effectiveness and significance through its high rate of 

ratifications and registrations. On the contrary, the Space Protocol has 

not yet been widely embraced by the industry. To ascertain these results, 

it is necessary to examine a successful example within the same legal 

system, namely the Cape Town Convention. This Chapter analyses the 

current legal framework to properly understand the fundamental needs 

and conflicts between law and reality. 

 

 

I. 7KH�&RUSXV�,XULV�6SDWLDOLV 

 

7KH�&RUSXV�,XULV�6SDWLDOLV� ODUJHO\�FRPSULVHV�SXEOLF�LQWHUQDWLRQDO� ODZ�

DQG�GHVFULEHV� WKH� ULJKWV� DQG�REOLJDWLRQV�RI� 6WDWHV� LQ� UHODWLRQ� WR� HDFK�

RWKHU� DQG� WKHLU� XVH� DQG� H[SORUDWLRQ�RI� RXWHU� VSDFH�100�� $V� VXFK� UDSLG�

 
99� 3UHDPEOH�RI�WKH�$LUFUDIW�3URWRFRO� 

100� Brownlie, Ian, Principles of Public International Law, Oxford University Press, 
Oxford (9th ed. 2019) pp. 255 - 259; see also Johnson, Christopher Daniel, Financing 
for Commercial Space: Asset-backed Financing, International Space Law and the 
UNIDROIT Draft Protocol on Space Assets, 7KHVLV�VXEPLWWHG�WR�,QVWLWXWH�RI�$LU�DQG�
6SDFH�/DZ��/HLGHQ�8QLYHUVLW\��/HLGHQ��������S� 22. 
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FRPPHUFLDOL]DWLRQ�RI�WKH�VSDFH�LQGXVWU\�ZDV�XQH[SHFWHG�ZKHQ�WKH�ILYH�

LQWHUQDWLRQDO�WUHDWLHV�ZHUH�GUDIWHG��WKH�&RUSXV�,XULV�6SDWLDOLV�LQFOXGHV�

IHZ� UHIHUHQFHV� WR� FRPPHUFLDO� VSDFH� LQGXVWULHV� RU� WKH� SURWHFWLRQ� RI�

SURSHUW\�ULJKWV�RI�VSDFH�REMHFWV��+RZHYHU��WKH�IXOO�DSSUHKHQVLRQ�RI�WKH�

UHOHYDQW�DVSHFWV�RI�WKH�&RUSXV�,XULV�6SDWLDOLV�ZLOO�KHOS�WR�VHW�WKH�WRQH�

IRU� WKH� JHQHUDO� FRQGXFW� RI� VSDFH� DFWLYLWLHV� DQG� FRQWDLQV� SURYLVLRQV�

SHUWLQHQW� WR� WKH�VSDFH� LQGXVWU\�� ,W�PD\� LQIOXHQFH�SULYDWH� LQWHUQDWLRQDO�

ODZ� DQG� FRQYHQWLRQV� RQ� FRQIOLFW� RI� ODZV�� +HUHLQDIWHU�� WKLV� &KDSWHU�

FRQFHQWUDWHV� RQ� WKUHH� WUHDWLHV� DQG� WZR� 8QLWHG� 1DWLRQV� *HQHUDO�

$VVHPEO\��81*$��UHVROXWLRQV��ZKLFK�KDYH�FRQQHFWLRQ�LVVXHV�UHODWLQJ�

WR�VSDFH�ILQDQFLQJ� 

 

 

1. ,QWHUQDWLRQDO�6SDFH�7UHDWLHV 

 

A. 7KH�2XWHU�6SDFH�7UHDW\�RI����� 

 

7KH�2XWHU�6SDFH�7UHDW\��WKH�ILUVW�LQWHUQDWLRQDO�WUHDW\�RQ�KXPDQ�DFWLYLWLHV�

LQ� RXWHU� VSDFH�� H[WHQVLYHO\� DGGUHVVHV� RXWHU� VSDFH� DQG� OD\V� GRZQ� WKH�

PDLQ�OHJDO�IUDPHZRUN�IRU�VSDFH�DFWLYLWLHV�101� :LWKRXW�DQ\�GRXEW��WKLV�

WUHDW\� LV� WKH�PRVW� VLJQLILFDQW� DJUHHPHQW� RQ�KXPDQ� DFWLYLWLHV� LQ� RXWHU�

VSDFH�DQG�LW�HYHQ�IRUHVDZ�WKH�SRVVLELOLW\�RI�SULYDWH�VSDFH�DFWLYLWLHV�102�

:KLOH�WKH�WUHDW\�HQXPHUDWHV�WKH�DOORZHG�KXPDQ�DFWLYLWLHV�LQ�RXWHU�VSDFH�

DQG�RQ�FHOHVWLDO�ERGLHV�DV�H[SORUDWLRQ��XVH�DQG�VFLHQWLILF�LQYHVWLJDWLRQ��

LW�IDLOV�WR�SURYLGH�IXUWKHU�GHWDLOV�RI�WKHVH�DFWLYLWLHV��$V�D�UHVXOW��DFWLYLWLHV�

VXFK�DV�FRQVWUXFWLQJ�D�KRWHO�RQ�D�FHOHVWLDO�ERG\�RU�PLQLQJ�IRU�UHVRXUFHV�

DUH�DUJXDEO\�DOO�FRYHUHG�XQGHU�WKH�QRWLRQ�RI�³XVLQJ´�RXWHU�VSDFH�DQG�WKH�

 
101� YRQ�GHU�'XQN��VXSUD�QRWH�����S������ 

102� +REH��6WHSKDQ��6SDFH�/DZ��1RPRV��&�+��%HFN��+DUW�3XEOLVKLQJ��*HUPDQ\��)LUVW�
(GLWLRQ��������SS��������� 
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FHOHVWLDO� ERGLHV�� DQG� WKLV� LPSOLHV� WKDW� ³XVH´� HQFRPSDVVHV� ERWK�

FRPPHUFLDO�DQG�QRQ�FRPPHUFLDO�DFWLYLWLHV�103�  

)RU� H[DPSOH��$UWLFOH� ,,� RI� WKH�2XWHU� 6SDFH�7UHDW\� SURKLELWV� QDWLRQDO�

DSSURSULDWLRQ� RI� DUHDV� RQ� FHOHVWLDO� ERGLHV� RU� LQ� RXWHU� VSDFH�104�� 7KLV�

FODXVH�H[SUHVVO\�PHQWLRQV�³XVH´�DV�D�PHDQV�RI�DSSURSULDWLQJ�DUHDV�LQ�

RXWHU� VSDFH� RU� RQ� FHOHVWLDO� ERGLHV� DQG� SURKLELWV� LW�� ,Q� RWKHU� ZRUGV��

$UWLFOH�,,�RI�WKH�2XWHU�6SDFH�7UHDW\�FOHDUO\�SURKLELWV�DSSURSULDWLRQ�E\�

ZD\V� RI� XVH� LQ� WKH� FRQWH[W� RI�$UWLFOH� ,� RI� 2XWHU� 6SDFH� 7UHDW\� 105�

+RZHYHU��WKH�XWLOL]DWLRQ�RI�RXWHU�VSDFH�IRU�HFRQRPLF�SXUSRVHV��UDWKHU�

WKDQ�D�FODLP�RI�VRYHUHLJQW\�RU�RFFXSDWLRQ��PD\�JHQHUDOO\�UHIHU�WR�WKH�

H[SORLWDWLRQ�RI�RXWHU�VSDFH�DQG��RU�WKH�FHOHVWLDO�ERGLHV�IRU�WKH�VDNH�RI�

HFRQRPLF�SURILW�106� $Q\�XVH�RI�RXWHU�VSDFH�VKRXOG�EH�HQYLURQPHQWDOO\�

VDIH�DV�VSHFLILHG�LQ�$UWLFOH�,;�RI�WKH�2XWHU�6SDFH�7UHDW\�107 

8QGHU� WKH� 2XWHU� 6SDFH� 7UHDW\�� D� 6WDWH� 3DUW\� LV� UHVSRQVLEOH� IRU� LWV�

QDWLRQDO�activities conducted by both governmental entities and non-

governmental entities and the statement implies that every private 

commercial entity is subject to the State¶V control and must adhere to 

the State¶V national laws and their financial regulations where the 

SULYDWH�HQWLW\¶V�DFWLYLW\�WDNHV�SODFH. When a non-governmental entity 

conducts an activity in outer space, the launching State bears 

responsibility.108 $UWLFOH�9,,,�RI�WKH�2XWHU�6SDFH�7UHDW\�GHWHUPLQHV�WKDW�

D�6WDWH�3DUW\�ZKR�KDV�UHJLVWHUHG�D�VSDFH�REMHFW�µVKDOO�UHWDLQ�MXULVGLFWLRQ�

DQG� FRQWURO� RYHU� VXFK� REMHFW�¶109�� 7KLV� LQGLFDWHV� WKDW� WKH� DSSURSULDWH�

6WDWH�PXVW� HQVXUH� WKDW� WKH�SULYDWH� DFWLYLWLHV� GR�QRW� LQWHUIHUH�ZLWK� WKH�

 
103� ,ELG���S����� 

104� $UWLFOH�,,�RI�WKH�2XWHU�6SDFH�7UHDW\� 

105� +REH��VXSUD�QRWH������S����� 

106�� +REH�� 6WHSKDQ�6FKPLGW�7HGG�� %HUQKDUG�6FKURJO�� .DL�8ZH� �HGV���� &RORJQH�
&RPPHQWDU\�RQ�6SDFH�/DZ��9RO��,��&DUO�+H\PDQQV��&RORJQH��������S����� 

107� $UWLFOH�,;�RI�WKH�2XWHU�6SDFH�7UHDW\� 

108� $UWLFOH�9,�RI�WKH�2XWHU�6SDFH�7UHDW\��VHH�DOVR�+REH��VXSUD�QRWH������S����� 

109� $UWLFOH�9,,,�RI�WKH�2XWHU�6SDFH�7UHDW\� 
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DFWLYLWLHV�RI�RWKHU�6WDWHV�RU�SULYDWH�DFWRUV�DQG�GR�QRW�FDXVH�KDUP�WR�RWKHU�

VSDFH�REMHFWV�RU�SHUVRQV�LQ�RXWHU�VSDFH�RU�RQ�(DUWK�110�  

,Q� DGGLWLRQ� WR� LQWHUQDWLRQDO� UHVSRQVLELOLWLHV�� MXULVGLFWLRQ� DQG� FRQWURO��

6WDWHV�3DUWLHV�DUH�UHTXLUHG�WR�DXWKRUL]H�DQG�FRQWLQXRXVO\�VXSHUYLVH�QRQ�

JRYHUQPHQWDO�HQWLWLHV�LQ�RXWHU�VSDFH�LQFOXGLQJ�D�OLFHQVLQJ�V\VWHP�E\�DQ�

DSSURSULDWH�6WDWH�3DUW\�111� ,W�LV�FRQVLGHUHG�DV�DQ�LQVWUXPHQW�WR�SUHYHQW�

D�6WDWH�3DUW\�IURP�HYDGLQJ�LWV�LQWHUQDWLRQDO�REOLJDWLRQV�XQGHU�WKH�VSDFH�

WUHDWLHV��IRU�LQVWDQFH��D�6WDWH�3DUW\�VKDOO�QRW�FRQWUDFW�RXW�WKHVH�DFWLYLWLHV�

WR�SULYDWH�HQWLWLHV�112� $W�WKH�VDPH�WLPH��QRQ�JRYHUQPHQWDO�HQWLWLHV�PD\�

GHHP�DXWKRUL]DWLRQ�DQG�FRQWLQXHG�VXSHUYLVLRQ�E\�WKH�DSSURSULDWH�6WDWH�

H[FHVVLYH�� ZKLFK� LQHYLWDEO\� OHDGV� WR� VORZ� GHYHORSPHQW� RI� VSDFH�

WHFKQRORJLHV�DQG�LQGXVWULHV��  

$UWLFOH� 9,,� RI� WKH� 2XWHU� 6SDFH� 7UHDW\� HVWDEOLVKHV� WKH� SULQFLSOH� RI�

OLDELOLW\� RQ� WKH� ODXQFKLQJ� 6WDWH�� IXUWKHU� UHILQHG� LQ� WKH� /LDELOLW\�

&RQYHQWLRQ�� ,Q� FRQWUDVW� WR� LQWHUQDWLRQDO� UHVSRQVLELOLW\�� OLDELOLW\� LV�

GHILQHG� DV� WKH�RFFXUUHQFH�RI� GDPDJH� DV� WKH� H[FOXVLYH� DQG�QHFHVVDU\�

UHTXLUHPHQW�� ZLWK� QR� FULWHULRQ� IRU� D� EUHDFK� RI� DQ� LQWHUQDWLRQDO�

REOLJDWLRQ� 113�� +RZHYHU�� ZKHQ� FRQGXFW� FRQVLVWLQJ� RI� DQ� DFWLRQ� RU�

RPLVVLRQ� ³LV� DWWULEXWDEOH� WR� WKH� 6WDWH� XQGHU� LQWHUQDWLRQDO� ODZ´�� DQG�

³FRQVWLWXWHV�D�EUHDFK�RI�DQ�LQWHUQDWLRQDO�REOLJDWLRQ�RI�WKH�6WDWH´��HYHU\�

LQWHUQDWLRQDOO\� ZURQJIXO� DFW� RI� WKH� 6WDWH� FRQWDLQV� WKH� LQWHUQDWLRQDO�

 
110� +REH��VXSUD�QRWH������S����� 

111� $UWLFOH�9,�RI�WKH�2XWHU�6SDFH�7UHDW\� 

112� &KHQJ��%LQ��,QWHUQDWLRQDO�5HVSRQVLELOLW\�IRU�1DWLRQDO�$FWLYLWLHV�LQ�2XWHU�6SDFH��
LQ��%HUQKDUG��5���%LQGVFKHGOHU��5���HGV����(QF\FORSHGLD�RI�3XEOLF�,QWHUQDWLRQDO�/DZ��
,QVWDOPHQW�;,��1RUWK�+ROODQG��$PVWHUGDP��������S�������VHH�DOVR�Johnson, VXSUD�QRWH�
�����S��23. 

113  von der Dunk, Frans, Liability Versus Responsibility in Space Law: 
Misconception or Misconstruction?, in: Proceedings of the 34th Colloquium of the 
International Institute of Space Law (1991) p. 365; see also Article 1 of the Draft 
$UWLFOHV� RQ� 5HVSRQVLELOLW\� RI� 6WDWHV� IRU� ,QWHUQDWLRQDO� :URQJIXO� $FWV�� ³(YHU\�
international wrongful act of a State entails the international responsibility of that 
6WDWH´�� ,QWHUQDWLRQDO� /DZ� &RPPLVVLRQ� �,/&��� Draft Articles on Responsibility of 
States for Internationally Wrongful Acts, Supplement No. 10, UN Doc. A/56/10 
(2001). 
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UHVSRQVLELOLW\� RI� WKDW� 6WDWH� 114�� 7KDW� LV� ZK\� $UWLFOH� 9,,� VKRXOG� EH�

H[DPLQHG� VHSDUDWHO\� IURP�$UWLFOH�9,��ZKLFK� HVWDEOLVKHV� LQWHUQDWLRQDO�

UHVSRQVLELOLW\��%DVHG�RQ�$UWLFOH�9,,��LQYHVWRUV�DQG�VWDNHKROGHUV�FDQ�VHHN�

FRPSHQVDWLRQ� IRU� WKH� GDPDJHV� FDXVHG� E\� VSDFH� REMHFWV� HYHQ� LI� WKH�

ODXQFKLQJ�6WDWH�GLG�QRW�YLRODWH�UHOHYDQW�OHJDO�REOLJDWLRQV� 

7KH�SURYLVLRQ�LV�LQVWUXPHQWDO�DV�WKH�ODXQFKLQJ�6WDWH�EHDUV�OLDELOLW\�IRU�

GDPDJH�FDXVHG�E\�LWV�VSDFH�REMHFW��DQG�YLFWLPV�VKRXOG�QRW�EH�VXEMHFWHG�

WR�DPELJXLW\�RU�SURRI�GLIILFXOWLHV�115� 7KH�OLDELOLW\�UHJLPH�LQ�VSDFH�ODZ�

H[SHFWV�WKDW�WKH�YLFWLP�PD\�VXH�DQ\�RI�LQYROYHG�ODXQFKLQJ�6WDWHV��HYHQ�

LI�D�SULYDWH�FRPSDQ\�SURFXUHV�RQH�SDUWLFXODU� ODXQFK�IRU�DQRWKHU�6WDWH�

IURP� WKH� WHUULWRU\� RI� D� WKLUG� 6WDWH�� UHVXOWLQJ� LQ� PXOWLSOH� ODXQFKLQJ�

6WDWHV�116�� &RPSHQVDWLRQ� FDQ� EH� VRXJKW� IURP� HDFK� RI� WKH� ODXQFKLQJ�

6WDWHV�LQ�UHODWLRQ�WR�WKLUG�SDUWLHV��,Q�WKLV�UHJDUG��WKH�FRPPHUFLDO�VSDFH�

LQGXVWU\� PXVW� FRQVLGHU� LQWHUQDWLRQDO� OLDELOLW\� DV� D� FULWLFDO� PDWWHU� LQ�

WUDQVIHUV�RI�VSDFH�REMHFW�RZQHUVKLS� 

 

 

B. 7KH�/LDELOLW\�&RQYHQWLRQ�RI����� 

 

$UWLFOH�9,,� RI� WKH�2XWHU�6SDFH�7UHDW\�GHILQHV� WKH� LQWHUQDWLRQDO�6WDWH�

OLDELOLW\� IRU� GDPDJH� DULVLQJ� IURP� LWV� VSDFH� REMHFWV� 117�� $V� D� JHQHUDO�

SULQFLSOH�RI�OLDELOLW\�RQ�D�ODXQFKLQJ�6WDWH��LW�KDV�WR�EH�IXUWKHU�HODERUDWHG�

ZLWKLQ� WKH� FRQWH[W� RI� WKH� /LDELOLW\� &RQYHQWLRQ� 118�� 7KHUHIRUH�� WKH�

 
114� $UWLFOHV������RI�WKH�'UDIW�$UWLFOHV�RQ�5HVSRQVLELOLW\�RI�6WDWHV�IRU�,QWHUQDWLRQDO�
:URQJIXO�$FWV� 

115� +REH��VXSUD�QRWH������S����� 

116� ,ELG� 

117� $UWLFOH�9,,�RI�WKH�2XWHU�6SDFH�7UHDW\� 

118� +REH��6FKPLGW�7HGG��6FKURJO��HGV����VXSUD�QRWH������S������ 
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&RQYHQWLRQ�LV�OH[�VSHFLDOLV�WR�$UWLFOH�9,,�RI�WKH�2XWHU�6SDFH�7UHDW\119�

DQG�KHUHLQDIWHU�$UWLFOH�,,�DQG�,,,�RI� WKH�/LDELOLW\�&RQYHQWLRQ��QDPHO\�

LQWHUQDWLRQDO�6WDWH� OLDELOLW\� IRU�GDPDJH�UHVXOWLQJ� IURP�D�VSDFH�REMHFW��

ZLOO�EH�GLVFXVVHG� 

7KHUH� DUH� WZR� NH\� SURYLVLRQV��$UWLFOH� ,,� RI� WKH� /LDELOLW\�&RQYHQWLRQ�

VWLSXODWHV�WKDW�D�ODXQFKLQJ�6WDWH�LV�VWULFWO\�OLDEOH�IRU�DOO�GDPDJH�FDXVHG�

E\�LWV�VSDFH�REMHFWV�HLWKHU�RQ�WKH�VXUIDFH�RI�WKH�(DUWK�RU�LQ�DLUVSDFH�WR�

DLUFUDIW��RQ�WKH�RWKHU�KDQG��$UWLFOH�,,,�VSHFLILHV�IDXOW�EDVHG�OLDELOLW\�IRU�

DOO�GDPDJH�EHLQJ�FDXVHG�HOVHZKHUH��QDPHO\�LQ�RUELW�120� $UWLFOH�,,�RI�WKH�

/LDELOLW\� &RQYHQWLRQ� SURYLGHV� QR� IXUWKHU� H[SODQDWLRQ� WR� ZKDW�

FRQVWLWXWHV�DEVROXWH�OLDELOLW\�ZLWK�FRQWUDVW�WR�$UWLFOH�,,,�RI�WKH�/LDELOLW\�

&RQYHQWLRQ�121� 7KH�WHUP�µIDXOW¶�LV�QRW�GHILQHG�QRU�DQ\�RWKHU�FULWHULD�LV�

VSHFLILHG� LQ� WKH� /LDELOLW\� &RQYHQWLRQ�122�� +HQFH�� DV� SHU� WKH� UXOHV� RI�

LQWHUSUHWDWLRQ� RI� WKH� WHUP� NQRZQ� WR� LQWHUQDWLRQDO� ODZ��$UWLFOH� ��� RI�

9LHQQD� &RQYHQWLRQ� RQ� WKH� /DZ� RI� 7UHDWLHV� �9&/7� 123� � DOORZV�

LQWHUQDWLRQDO�WUHDWLHV�WR�EH�LQWHUSUHWHG�LQ�OLQH�ZLWK�WKH�RUGLQDU\�PHDQLQJ��

SXUSRVH��DQG�FRQWH[W�RI�WKH�&RQYHQWLRQ�124�  

7KH� OHJDO�GHILQLWLRQ�RI� WKH� WHUP�µIDXOW¶� LV�HLWKHU�QHJOLJHQW�FRQGXFW�RU�

FRQGXFW�WKDW�LV�LQWHQGHG�WR�GR�KDUP�125� 7KLV�DOORZV�WR�LQWHUSUHW�WKH�WHUP�

µIDXOW¶�XQGHU�WKH�FRQWH[W�RI�LQWHUQDWLRQDO�ODZ��DQG�LW�PXVW�EH�FRQVLGHUHG�

 
119� ,ELG� 

120� $UWLFOHV�,,��,,,�RI�WKH�/LDELOLW\�&RQYHQWLRQ� 

121�� +REH�� 6WHSKDQ�6FKPLGW�7HGG�� %HUQKDUG�6FKURJO�� .DL�8ZH� �HGV���� &RORJQH�
&RPPHQWDU\�RQ�6SDFH�/DZ��9RO��,,��&DUO�+H\PDQQV��&RORJQH��������S������ 

122�� +REH�� 6WHSKDQ�6FKPLGW�7HGG�� %HUQKDUG�6FKURJO�� .DL�8ZH� �HGV���� &RORJQH�
&RPPHQWDU\�RQ�6SDFH�/DZ��9RO��,,,��&DUO�+H\PDQQV��&RORJQH��������S������ 

123� 9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV�������8176������DGRSWHG�RQ����0D\�
������HQWHUHG�LQWR�IRUFH�RQ����-DQXDU\������ 

124� %URZQOLH��VXSUD�QRWH������S�������VHH�DOVR�$UWLFOH����SDUDJUDSK���RI�WKH�9&/7��
³$�WUHDW\�VKDOO�EH�LQWHUSUHWHG�LQ�JRRG�IDLWK�LQ�DFFRUGDQFH�ZLWK�WKH�RUGLQDU\�PHDQLQJ�
WR�EH�JLYHQ�WR�WKH�WHUPV�RI�WKH�WUHDW\�LQ�WKHLU�FRQWH[W�DQG�LQ�WKH�OLJKW�RI�LWV�REMHFW�DQG�
SXUSRVH�´ 

125� +REH��6FKPLGW�7HGG��6FKURJO��HGV����VXSUD�QRWH������S������ 
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DV� QHJOLJHQW� FRQGXFW� DQG� PLVFRQGXFW� RI� D� 6WDWH�126�� ,I� WKHUH� DUH� DQ\�

FROOLVLRQV�EHWZHHQ�VSDFH�REMHFWV�RI� WZR�6WDWHV��WKH�YLFWLP�6WDWH�PXVW�

SURYH�IDXOW�DQG�GDPDJH�WR�LWV�VSDFH�REMHFW�LQ�RXWHU�VSDFH�127� :KHWKHU�

GLUHFW�RU�LQGLUHFW�FRPPHUFLDO�ORVV�FDQ�EH�LQFOXGHG�LV�D�TXHVWLRQ�FULWLFDO�

IRU�DQ\�SULYDWH�VSDFH�RSHUDWRUV�LQYROYHG�128 

7KH�/LDELOLW\�&RQYHQWLRQ�LPSRVHV�OLDELOLW\�RQ�WKH�ODXQFKLQJ�6WDWH��7KLV�

UDLVHV� WKH� LVVXH� RI� KRZ� WKH� ODXQFKLQJ� 6WDWH� FDQ� UHWDLQ� RYHUVLJKW� DQG�

FRQWURO� RYHU� D� VSDFH�REMHFW� RQFH� LW� KDV� EHHQ� WUDQVIHUUHG� WR� FUHGLWRUV��

ORFDWHG�LQ�DQRWKHU�6WDWH�DQG�VXEMHFW�WR�LWV�MXULVGLFWLRQ�129� 7KLV�W\SH�RI�

WUDQVIHU�WR�FUHGLWRUV�LQ�DQRWKHU�6WDWH�PD\�RFFXU�LI�WKH�FUHGLWRUV�DFTXLUH�

SK\VLFDO�RU�FRQVWUXFWLYH�SRVVHVVLRQ�RI�VSDFH�REMHFWV�WKH\�ILQDQFHG�130�  

$VVXPH�WKDW�WKH�ILQDQFLHU�GHFLGHV�WR�RSHUDWH�WKH�VSDFH�REMHFW�LQ�D�ZD\�

WKDW�UHVXOWV�LQ�GDPDJH�WR�WKH�VXUIDFH�RI�WKH�(DUWK�RU�WR�DQRWKHU�VSDFH�

REMHFW� LQ� RXWHU� VSDFH��8QGHU� WKH�/LDELOLW\�&RQYHQWLRQ�� WKH� ODXQFKLQJ�

6WDWH� PD\� EH� KHOG� OLDEOH� DQG� VXEVHTXHQWO\� VHHNV� UHFRXUVH� IURP� WKH�

RSHUDWRU��QDPHO\� ILQDQFLHU��6KRXOG� WKH�RSHUDWRU�EH� ORFDWHG� LQ�DQRWKHU�

FRXQWU\��KROGLQJ�WKH�SDUW\�UHVSRQVLEOH�PD\�EHFRPH�GLIILFXOW�131 

'XH�WR�WKH�LQFUHDVH�RI�FRPPHUFLDO�DQG�SULYDWH�VSDFH�DFWLYLWLHV��6WDWHV�

LQYROYHG�LQ�D�ODXQFK�DQG�EHLQJ�KHOG�OLDEOH�IRU�DFFLGHQWV��DUH�UHTXLUHG�WR�

OHJLVODWH�QHZ�QDWLRQDO�VSDFH�ODZ�WR�HQVXUH�DGHTXDWH�LQVXUDQFH�DJDLQVW�

WKH� UHOHYDQW� SULYDWH� HQWHUSULVH� 132�� +RZHYHU�� QRW� DOO� QDWLRQDO� ODZV�

 
126�� ,ELG�� VHH� DOVR� ,PEXUJLD�� -RVHSK� 6��� 6SDFH� 'HEULV� DQG� ,WV� 7KUHDW� WR� 1DWLRQDO�
6HFXULW\��$�3URSRVDO� IRU�D�%LQGLQJ�,QWHUQDWLRQDO�$JUHHPHQW� WR�&OHDQ�8S�WKH�-XQN��
9DQGHUELOW�-RXUQDO�RI�7UDQVQDWLRQDO�/DZ��9RO������������S������ 

127� .HUUHVW��$UPHO��6SDFH�'HEULV��5HPDUNV�RQ�&XUUHQW�/HJDO�,VVXHV��LQ�3URFHHGLQJ�RI�
WKH�7KLUG�(XURSHDQ�&RQIHUHQFH�RQ�6SDFH�'HEULV��9RO�����(62&��'DUPVWDGW��*HUPDQ\�
�������S������ 

128� YRQ�GHU�'XQN��VXSUD�QRWH�����S������ 

129� /DUVHQ��3DXO�%���)XWXUH�3URWRFRO�RQ�6HFXULW\�,QWHUHVWV�LQ�6SDFH�$VVHWV��-RXUQDO�RI�
$LU�/DZ�DQG�&RPPHUFH��9RO������,VVXH�����������S������� 

130� ,ELG� 

131� ,ELG� 

132� +REH��VXSUD�QRWH�����S������ 
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FRQWDLQ� WKH�VDPH� OHJDO�UHJLPHV�DQG�SURYLVLRQV��$W�SUHVHQW��PRUH�WKDQ�

��� 6WDWHV� KDYH� QDWLRQDO� VSDFH� OHJLVODWLRQV�� DQG� PRUH� FRXQWULHV� DUH�

H[SHFWHG� WR� IROORZ�VXLW�E\�HQDFWLQJ�QDWLRQDO�VSDFH� ODZ��$V�VSDFH� ODZ�

WUHDWLHV�LQFOXGLQJ�WKH�/LDELOLW\�&RQYHQWLRQ�ZHUH�GUDIWHG�GXULQJ�WKH�WLPH�

ZKHQ�PRVW�JRYHUQPHQW�GULYHQ�VSDFH�DFWLYLWLHV�WRRN�SODFH��WKHVH�WUHDWLHV�

DVVXPH�JRYHUQPHQW�RSHUDWLRQ�133� 7KH�GUDIWHUV�PDGH�QR�SURYLVLRQ�IRU�

LQGLYLGXDO�OLDELOLW\�RI�SULYDWH�VDWHOOLWH�RSHUDWRUV�ZKHQ�VSDFH�DVVHWV�ZHUH�

WUDQVIHUUHG� WKURXJK� VDOH�� OHDVH�� RU� VHFXUHG� ILQDQFLQJ� WR� RWKHU� SULYDWH�

RSHUDWRUV�ORFDWHG�LQ�FRXQWULHV�WKDW�DUH�QRW�ODXQFKLQJ�6WDWHV�134� /DFN�RI�

SURYLVLRQV�WKDW�DOORZ�LQGLYLGXDOV�WR�EH�KHOG�OLDEOH�FDXVHV�GLIILFXOWLHV�IRU�

SULYDWH�VWDNHKROGHUV�DQG�6WDWHV�LQ�VHHNLQJ�FRPSHQVDWLRQ�IRU�GDPDJHV�

IURP� SURSHUO\� OLFHQVHG� SULYDWH� RSHUDWRUV�� 7KH� ODXQFKLQJ� 6WDWH� LV�

XQFHUWDLQ�RI�LWV�OLDELOLW\�GXH�WR�WKH�WUDQVIHU�RI�WKH�VSDFH�DVVHWV� 

 

 

C. 7KH�5HJLVWUDWLRQ�&RQYHQWLRQ�RI����� 

 

3DUDJUDSK���RI�$UWLFOH�,,�RI�WKH�5HJLVWUDWLRQ�&RQYHQWLRQ�VWDWHV 

³WKH�ODXQFKLQJ�6WDWH�VKDOO�UHJLVWHU�WKH�VSDFH�REMHFW�E\�PHDQV�RI�DQ�HQWU\�

LQ�DQ�DSSURSULDWH�UHJLVWU\�ZKLFK�LW�VKDOO�PDLQWDLQ��(DFK�ODXQFKLQJ�6WDWH�

VKDOO� LQIRUP� WKH� 6HFUHWDU\�*HQHUDO� RI� WKH� 8QLWHG� 1DWLRQV� RI� WKH�

HVWDEOLVKPHQW�RI�VXFK�D�UHJLVWU\�´135 

7KH�SURYLVLRQ�IXUWKHU�HODERUDWHV�WKH�EDVLF�UXOH�VHW�IRUWK�LQ�$UWLFOH�9,,,�

RI� WKH� 2XWHU� 6SDFH� 7UHDW\136�� DQG� LV� D� QHFHVVDU\� FRPSRQHQW� RI� WKLV�

&RQYHQWLRQ� DV� MXULVGLFWLRQ� DQG� FRQWURO� DUH� LQH[WULFDEO\� OLQNHG� WR�

 
133 Larsen, supra note 129, p. 1091. 

134 Ibid., p. 1092.  

135� $UWLFOH�,,�RI�WKH�5HJLVWUDWLRQ�&RQYHQWLRQ� 

136� $UWLFOH�9,,,�RI�WKH�2XWHU�6SDFH�7UHDW\� 
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UHJLVWUDWLRQ� 137�� $IWHU� QRWLI\LQJ� WKH� 6HFUHWDU\�*HQHUDO� RI� WKH� 8QLWHG�

1DWLRQV�RI� WKH�HVWDEOLVKPHQW�RI�D�UHJLVWU\�DQG�QDWLRQDO�UHJLVWUDWLRQ�� D�

6WDWH�DFTXLUHV�LWV�LQWHUQDWLRQDO�MXULVGLFWLRQ�DQG�FRQWURO�RYHU�DQ�REMHFW�138�

7KH�LQIRUPDWLRQ�DERXW�WKH�REMHFW�LV�H[SHFWHG�WR�DLG�LQ�LWV�LGHQWLILFDWLRQ�

DQG� FRQWULEXWH� WR� VDIHW\� DQG� VHFXULW\� LQ� RXWHU� VSDFH�139�� +RZHYHU�� LQ�

SUDFWLFH�� WKHUH� DUH� RFFDVLRQV� ZKHQ� ODXQFKLQJ� 6WDWHV� DUH� UHOXFWDQW� WR�

SURYLGH�VXFK� LQIRUPDWLRQ� WR� WKH�6HFUHWDU\�*HQHUDO�� SDUWLFXODUO\� LI� WKH�

VSDFHFUDIW�RU� WKH�VDWHOOLWH� LV� WUDQVPLWWLQJ�VHQVLWLYH�GDWD�RU� LV�SDUW�RI�D�

MRLQW�ODXQFK�140�  

7KHUH�VWLOO�LV�D�ZLGHVSUHDG�SUREOHP�ZLWK�KLJKO\�LQFRQVLVWHQW�UHJLVWUDWLRQ�

SUDFWLFHV�RI�PHPEHU�6WDWHV�141� +RZHYHU��HYHQ�LI�D�6WDWH�LV�QRW�D�SDUW\�

WR�WKH�5HJLVWUDWLRQ�&RQYHQWLRQ��LW�PD\�VWLOO�QRWLI\�WKH�8QLWHG�1DWLRQV�RI�

LWV�VSDFH�REMHFWV�LQ�DFFRUGDQFH�ZLWK�81*$�5HVROXWLRQ�������%��142 

$UWLFOH�,�D��RI�WKH�5HJLVWUDWLRQ�&RQYHQWLRQ�GHILQHV�DQG�FDWHJRUL]HV�RI�D�

µODXQFKLQJ�6WDWH�¶143� :KLOH� WKH� IRXU�FDWHJRULHV�RI� D� µODXQFKLQJ�6WDWH¶�

PD\� FUHDWH� FRQIXVLRQ� RYHU� ZKLFK� 6WDWH� EHDUV� LQWHUQDWLRQDO�

UHVSRQVLELOLW\� DQG� OLDELOLW\� IRU� WKH� VSDFH� REMHFW�� RQO\� RQH� UHJLVWHULQJ�

6WDWH�FDQ�DVVHUW�MXULVGLFWLRQ�RYHU�LW�DQG�GHWHUPLQH��ZKLFK�UXOHV�DSSO\�WR�

REMHFW�UHODWHG� LQWHUHVWV�� LQFOXGLQJ� ILQDQFLDO� LQWHUHVWV� 144�� -XULVGLFWLRQ�

RYHU�D�VSDFH�REMHFW� HQWDLOV� WKH�DXWKRULW\� WR�GHFLGH�ZKLFK� ODZV�DSSO\��

LQFOXGLQJ�WKRVH�SHUWDLQLQJ�WR�ILQDQFLDO�LQWHUHVWV�LQ�WKH�REMHFW�145� ,Q�RWKHU�

ZRUGV��UHJLVWUDWLRQ�RI�D�VSDFH�REMHFW�XQGHU�WKH�5HJLVWUDWLRQ�&RQYHQWLRQ�

 
137� +REH��6FKPLGW�7HGG��6FKURJO��HGV����VXSUD�QRWH������SS����������� 

138� ,ELG��S������ 

139� +REH��VXSUD�QRWH������S����� 

140� ,ELG� 

141� ,ELG� 

142� 81*$�5HV��������;9,���%���,QWHUQDWLRQDO�&R�RSHUDWLRQ�LQ�WKH�3HDFHIXO�8VHV�RI�
2XWHU�6SDFH�����'HFHPEHU������ 

143� $UWLFOH�,�D��RI�WKH�5HJLVWUDWLRQ�&RQYHQWLRQ� 

144� Johnson, VXSUD�QRWH������S��24. 

145� ,ELG� 



42 

 

FDUULHV�VLJQLILFDQW�LPSOLFDWLRQV�IRU�VSDFH�SURMHFW�ILQDQFLHUV�SHUWDLQLQJ�

WR�WKH�DSSOLFDEOH�ODZV�DQG�UHJXODWLRQV�VXFK�DV�ILQDQFLDO�ODZV�JRYHUQLQJ�

WKDW� REMHFWV�� +RZHYHU�� WKLV� LQWHUQDWLRQDO� UHJLVWUDWLRQ� KDV� QR� GLUHFW�

EHDULQJ� RQ� WKH� FRPPHUFLDO� RZQHUVKLS� RI� WKH� VSDFH� REMHFW� RU� WKH�

EHQHILFLDO� ULJKWV� WKDW�PD\�UHVXOW� IURP�VXFK�RZQHUVKLS�146� ,W�KDV�EHHQ�

VXJJHVWHG� WR� UHJLVWHU� ERWK� WKH� FUHGLWRU� DQG� WKH� LQVXUDQFH� FRPSDQ\¶V�

LQWHUHVWV�LQ�WKH�5HJLVWU\�EHFDXVH�LW�ZRXOG�EHQHILW�WKH�ODXQFKLQJ�6WDWH�147 

 

 

2. ,QWHUQDWLRQDO�6SDFH�/HJDO�'RFXPHQWV 

 

There are two relevant UNGA Resolutions in the discussion of the legal 

regime for space financing, out of five treaties and seven sets of 

principles that compose the fundamental international space legal 

regime. Therefore, this Chapter highlights and analyses two: the Space 

Benefits Declarations of 1996 and UNGA Resolution on Registration 

Practice148. 

 

 

A. 7KH�6SDFH�%HQHILWV�'HFODUDWLRQV�RI����� 

 

 
146� ,ELG� 

147� 5LEEHOLQN��2OLYLHU�0���7KH�3URWRFRO�RQ�0DWWHUV�6SHFLILF�WR�6SDFH�$VVHWV��(XURSHDQ�
5HYLHZV�RI�3ULYDWH�/DZ��9RO������,VVXH�����������S����� 

148� 81*$�5HV����������5HFRPPHQGDWLRQV�RQ�HQKDQFLQJ�WKH�SUDFWLFH�RI�6WDWHV�DQG�
LQWHUQDWLRQDO�LQWHUJRYHUQPHQWDO�RUJDQL]DWLRQV�LQ�UHJLVWHULQJ�VSDFH�REMHFWV�����
-DQXDU\�������KHUHLQDIWHU��µ81*$�5HVROXWLRQ�RQ�5HJLVWUDWLRQ�3UDFWLFH¶�� 
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The Space Benefits Declaration is a reinterpretation of existing 

concepts of international space law.149 This declaration was prompted 

by a long-standing dispute between developing and developed countries 

over the interpretation of Article I, Paragraph 1 of the Outer Space 

Treaty. 150  As developing countries strongly claim that they were 

legally entitled to space benefits generated from the exploration and 

utilization of outer space under Article I of the Outer Space Treaty, the 

industrialized countries denied such a legal claim.151 

7R�EH�SUHFLVH�� WKH� WHUP�µSURYLQFH�RI�DOO�PDQNLQG¶� LQ�$UWLFOH� ,�RI� WKH�

Outer Space Treaty serves as a constraint on freedom of use, but it 

remains vague as long as the international community does not provide 

a clearer definition. The Space Benefits Declaration can be viewed as a 

subsequent interpretation of Article I of the Outer Space Treaty. 

However, it might be asserted that States are essentially free to 

cooperate with anyone and under any conditions. 152  This denies 

GHYHORSLQJ�FRXQWULHV¶�FODLP�WR�DXWRPDWLF�RUJDQL]HG�FRRSHUDWLRQ�DORQJ�

the lines of Part XI of the Law of the Sea Convention (UNCLOS),153 

which regulates the Area. 154  It is more or less an authentic 

interpretation of Article I of the Outer Space Treaty in line with Article 

31(3)(c) of the VCLT.155 Almost the same treaty Parties to the Outer 

Space Treaty have reconsidered the text of its Article I(1), in order to 

answer the pertinent question of whether this provision would eo ipso 

 
149� +REH��6WHSKDQ��,QWHUQDWLRQDO�6SDFH�/DZ�LQ�LWV�)LUVW�+DOI�&HQWXU\��LQ��3URFHHGLQJV�
RI�WKH���WK�&ROORTXLXP�RI�WKH�,QWHUQDWLRQDO�,QVWLWXWH�RI�6SDFH�/DZ��������SS���������� 

150� +REH��VXSUD�QRWH������S����� 

151� ,ELG� 

152� 3ULQFLSOH���RI�WKH�6SDFH�%HQHILWV�'HFODUDWLRQ� 

153� 8QLWHG�1DWLRQV�&RQYHQWLRQ�RI�WKH�/DZ�RI�WKH�6HD�������8176������DGRSWHG�RQ�
��� 'HFHPEHU� ������ HQWHUHG� LQWR� IRUFH� RQ� ��� 1RYHPEHU� ����� �KHUHLQDIWHU��
µ81&/26¶�� 

154� 'HILQHG�LQ�$UWLFOH����RI�WKH�81&/26�DV�³7KH�VHDEHG�DQG�RFHDQ�IORRU�DQG�VXEVRLO�
WKHUHRI��EH\RQG�WKH�OLPLWV�RI�QDWLRQDO�MXULVGLFWLRQ�´ 

155�� $UWLFOH� ������F�� RI� WKH�9&/7� VWLSXODWHV� DV� ³7KHUH� VKDOO� EH� WDNHQ� LQWR� DFFRXQW��
WRJHWKHU�ZLWK� WKH� FRQWH[W� DQ\� UHOHYDQW� UXOHV� RI� LQWHUQDWLRQDO� ODZ� DSSOLFDEOH� LQ� WKH�
UHODWLRQV�EHWZHHQ�WKH�SDUWLHV�´ 
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grant a division of benefits from uses of outer space.156 As a result, it 

can be interpreted that nothing in the entire space legislation to this day 

carries any requirement for spacefaring governments to cooperate with 

non-spacefaring nations.157 

It is still important to note that the Space Benefits Declaration 

emphasizes on the relevance of the interests and needs of developing 

countries as well as information exchange in accordance with their 

space capabilities and involvement in the exploration and utilization of 

outer space.158 To achieve the goal of the Space Benefits Declaration, 

secure and sustainable financial mechanisms are required. Interests in 

space activities have grown enormously amongst developing countries 

and numerous private entities over the recent years. In order to bridge 

the gap between them and developed or space-faring countries before 

too late, adequate financial structures and regulations are a must. In 

other words, establishing a suitable legal framework for space financing 

is fundamental in ensuring equitable access by all participants in the 

exploration and utilization of outer space. 

 

 

B. 81*$�5HVROXWLRQ�RQ�5HJLVWUDWLRQ�3UDFWLFH 

 

The UNGA Resolution on Registration Practice is a resolution to 

further activate the Registration Convention. Registration has become 

more of a concern as the number of non-registrations grows larger, 

 
156� +REH��VXSUD�QRWH������S����� 

157�� ,ELG��� VHH� DOVR� +REH�� 6WHSKDQ�� 7URQFKHWWL�� )DELR�� 7KH� ����� 'HFODUDWLRQ� RQ�
,QWHUQDWLRQDO�&RRSHUDWLRQ�LQ�WKH�([SORUDWLRQ�DQG�8VH�RI�2XWHU�6SDFH�IRU�WKH�%HQHILW�
DQG� LQ� WKH� ,QWHUHVW� RI� $OO� 6WDWHV�� 7DNLQJ� LQWR� 3DUWLFXODU� $FFRXQW� WKH� 1HHGV� RI�
'HYHORSLQJ� &RXQWULHV� �6%� 'HFODUDWLRQ��� &RPPHQWDU\�� LQ�� +REH�� 6FKPLGW�7HGG��
6FKURJO��HGV����VXSUD�QRWH������SS���������� 

158� 3ULQFLSOHV������RI�WKH�6SDFH�%HQHILWV�'HFODUDWLRQ� 
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particularly in cases involving the private sector or international 

satellite organizations satellite launches. When satellites are used as 

collateral, the UNGA Resolution on Registration Practice and the 

Registration Convention should be included to address the appropriate 

State according to Article VI of the Outer Space Treaty. 

The UNGA Resolution on Registration Practice recommends that 

countries provide additional, useful information to facilitate the 

identification and location of the space object. 159  It persuades 

international intergovernmental organizations that have not yet 

declared their acceptance of the rights and obligations under the 

Registration Convention due to the complexity of the responsibility 

structure in international intergovernmental organizations conducting 

space activities.  

It also calls on States to thoroughly determine the State of a space object 

in the event of an orbital transfer, including information about the 

identification of the new owner or operator, and a change in supervision 

of a space object in orbit. Ownership transfer of space objects in orbit 

is a sensitive matter due to a complexity in determining a State to be 

held liable. There currently does not exist a provision for the ownership 

transfer from an initial launching State to another, who shall continue 

to oversee and retain control over the transferred space object. The issue 

directly links to the Outer Space Treaty, the Liability Convention, and 

the Registration Convention as they argue about jurisdiction, control 

anG�VXSHUYLVLRQ�E\�WKH�DSSURSULDWH�µODXQFKLQJ�6WDWH.¶ 

Germany mandates the transfer of ownership of space objects in orbit, 

while the country studies the background paper under the Working 

Group of the Subcommittee on the practice of States and international 

organizations in registering space objects. Germany asserts that the 

amending ownership transfers information is practical, if the State 

responsible for the new owner of the space object intends to claim 

 
159� +REH��VXSUD�QRWH������S����� 
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directly in the spirit of international cooperation, despite the formal 

obligation of the launching State.160 

Likewise, with increasing participation of private entities and 

international intergovernmental organizations in the space industry, 

timely updates of information on space objects, including the transfer 

of ownership in orbit, are a prerequisite for a functioning space industry.  

 

 

II. 7KH�&XUUHQW�$VVHW�EDVHG�)LQDQFLQJ�/HJDO�)UDPHZRUN 

 

7RGD\�� WKH�&DSH�7RZQ�&RQYHQWLRQ� DQG� WKH�6SDFH�3URWRFRO�FRQVWLWXWH�

WKH�VROH�SULYDWH�LQWHUQDWLRQDO�VSDFH�ODZ��SUHSDUHG�XQGHU�WKH�DXVSLFHV�RI�

WKH� ,QWHUQDWLRQDO� ,QVWLWXWH� IRU� WKH� 8QLILFDWLRQ� RI� 3ULYDWH� /DZ�

�81,'52,7�161��7KH�&DSH�7RZQ�&RQYHQWLRQ�PDUNHG�D�VLJQLILFDQW�VWHS�

IRUZDUG� LQ� WKH� LQWHUQDWLRQDO� ODZ� RI� DVVHW�EDVHG� ILQDQFH� EHFDXVH� LW�

HVWDEOLVKHG�D�QHZ�LQWHUQDWLRQDO�UHJLPH�IRU�ILQDQFLQJ�DVVHWV�LQ�QRW�RQO\�

WKH�VSDFH�LQGXVWU\��EXW�DOVR�LQ�WKH�DYLDWLRQ��UDLO�WUDQVSRUWDWLRQ��PLQLQJ��

DJULFXOWXUDO�DQG�FRQVWUXFWLRQ�VHFWRUV��WKHUHE\�IDFLOLWDWLQJ�LQYHVWPHQW�LQ�

WKHVH�FDSLWDO�LQWHQVLYH�VHFWRUV�162� 7KH�6SDFH�3URWRFRO��ZKLFK�DPHQGV�

WKH� &DSH� 7RZQ� &RQYHQWLRQ� WR� LQFOXGH� WUDQVDFWLRQV� LQYROYLQJ� VSDFH�

DVVHWV��LV�DOVR�D�WXUQLQJ�SRLQW�LQ�WKH�ILHOG�RI�VSDFH�ODZ�163� 7KHUHIRUH��WKH�

 
160� 81&23826�±�/HJDO�6XEFRPPLWWHH��9LHQQD������$SULO��������5HJLVWUDWLRQ�RI�
6SDFH�2EMHFWV��+DUPRQL]DWLRQ�RI�3UDFWLFHV��1RQ�UHJLVWUDWLRQ�RI�6SDFH�2EMHFWV��
7UDQVIHU�RI�2ZQHUVKLS�DQG�5HJLVWUDWLRQ��1RQ�UHJLVWUDWLRQ�RI�³)RUHLJQ´�6SDFH�
2EMHFWV��81�'RF��$�$&���������S���� 

161� 81,'52,7��ZKLFK�KDV� FXUUHQWO\� VL[W\�WKUHH�0HPEHU�6WDWHV�� LV� DQ� LQGHSHQGHQW�
LQWHUJRYHUQPHQWDO�RUJDQL]DWLRQ�WKDW�ZRUNV�WRZDUGV�WKH�KDUPRQL]DWLRQ��PRGHUQL]DWLRQ��
DQG� FRRUGLQDWLRQ� RI� SULYDWH� DQG� FRPPHUFLDO� ODZ� EHWZHHQ� 6WDWHV� E\� IRUPXODWLQJ�
XQLIRUP� ODZ� LQVWUXPHQWV�� SULQFLSOHV�� DQG� UXOHV�� 6HH�� 81,'52,7�� +LVWRU\� DQG�
2YHUYLHZ�� DYDLODEOH� DW�� KWWSV���ZZZ�XQLGURLW�RUJ�DERXW�XQLGURLW�RYHUYLHZ� �ODVW�
DFFHVVHG����-XO\������� 

162� 6XQGDKO��VXSUD�QRWH����S���� 

163� ,ELG� 

https://www.unidroit.org/about-unidroit/overview
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IROORZLQJ�&KDSWHU��EDVHG�RQ�WKH�&RUSXV�,XULV�6SDWLDOLV��GLVFXVVHV�WKH�

EDFNJURXQG��SXUSRVH�DQG�PDMRU�IHDWXUHV�RI�WKH�&DSH�7RZQ�&RQYHQWLRQ�

DQG�WKH�6SDFH�3URWRFRO�LQ�GHWDLO� 

 

 

1. 7KH�&DSH�7RZQ�&RQYHQWLRQ 

 

'XH� WR� YDULHW\� RI� QDWLRQDO� DSSURDFKHV� WR� WKH� UHFRJQLWLRQ� RI� IRUHLJQ�

VHFXULW\� LQWHUHVWV� LQ�PRELOH� HTXLSPHQW�� EHIRUH� WKH� DPHQGPHQW� RI� WKH�

&DSH� 7RZQ� &RQYHQWLRQ�� WKHUH� ZHUH� GLIILFXOWLHV� LQ� UHFRJQLWLRQ� DQG�

HQIRUFHPHQW�RI�WKHLU�VHFXULW\�LQWHUHVWV�DURVH�LQ�WKH�QHZ�VLWXV�164� $V�D�

JHQHUDO�UXOH�LQ�D�FRQIOLFW�RI�ODZV��SURSULHWDU\�ULJKWV�DQG�SULRULW\�LVVXHV�

DUH�JRYHUQHG�E\�WKH�ODZ�RI�WKH�ORFDWLRQ�RI�WKH�REMHFW��OH[�VLWXV��DW�WKH�

WLPH�RI� WKH� UHOHYDQW�GHDOLQJ�� 165� +RZHYHU�� LQWHUHVWV� LQ�HTXLSPHQW�DUH�

VXEMHFW� WR� WKH� ODZ� RI� WKH� 6WDWH� RI� UHJLVWUDWLRQ� �OH[� UHJLVWUL�� LQ� VRPH�

MXULVGLFWLRQV� 166�� 7KH� OH[� VLWXV� UXOH� LV� RIWHQ� LOO�DGDSWHG� WR� PRELOH�

HTXLSPHQW��HVSHFLDOO\�WKRVH�ZKLFK�FDQ�EH�DFURVV�QDWLRQDO�ERXQGDULHV��

DQG� HYHQ� WKH� OH[� UHJLVWUL� UXOH� KDV� LVVXHV�ZLWK� MXULVGLFWLRQV�ZKHQ� WKH�

HTXLSPHQW�PRYHV�LQWHUQDWLRQDOO\��+HQFH��D�XQLIRUP�DQG�SUHGLFWDEOH�ODZ�

IRU� WKH�SULRULWL]DWLRQ�� SURWHFWLRQ�� DQG� HQIRUFHPHQW� RI� ULJKWV� LQ�PXOWL�

MXULVGLFWLRQDO� PRELOH� HTXLSPHQW� LV� QHFHVVDU\� IRU� LQWHUQDWLRQDO�

WUDQVDFWLRQV�ZKLFK�KDYH�QXPHURXV�XQFHUWDLQWLHV�DQG�OHJDO�ULVNV��,I�WKHUH�

 
164� *RSDODQ��6DQGHHS��+DUPRQL]DWLRQ�RI�&RPPHUFLDO�/DZ��/HVVRQV� IURP�WKH�&DSH�
7RZQ�&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�,QWHUHVWV�LQ�0RELOH�(TXLSPHQW��/DZ�DQG�%XVLQHVV�
5HYLHZ�RI�WKH�$PHULFDV��9RO�����1R�����������S�������VHH�DOVR�&XPLQJ��5RQDOG�&�&���
,QWHUQDWLRQDO� 5HJXODWLRQ� RI� $VSHFWV� RI� 6HFXULW\� ,QWHUHVWV� LQ� 0RELOH� (TXLSPHQW��
8QLIRUP�/DZ�5HYLHZ��9RO��RV�����,VVXH����������� 

165� *RRGH��5R\��7KH�3ULRULW\�5XOHV�XQGHU�WKH�&DSH�7RZQ�&RQYHQWLRQ�DQG�3URWRFROV��
&DSH�7RZQ�&RQYHQWLRQ�-RXUQDO��9RO�����1R�����������S����� 

166� ,ELG� 
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LV�D�XQLIRUP�ODZ��LW�FDQ�UHGXFH�WKH�DYDLODELOLW\�RI�ILQDQFH��LQFUHDVH�LWV�

FRVW�DQG�UDLVH�WKH�OHYHO�RI�SUHPLXPV�IRU�FUHGLW�LQVXUDQFH�167�  

7R� DGGUHVV� WKLV� LVVXH�� 81,'52,7� VHW� XS� D� TXHVWLRQQDLUH� LQ� �����

UHJDUGLQJ� WKH� NLQGV� RI� PRYDEOH� SURSHUW\� LQYROYHG� LQ� FURVV�ERUGHU�

WUDQVDFWLRQV� DQG� LQIRUPDWLRQ� LQ� ZKLFK� VHFXULW\� LQWHUHVWV� DUH� XVXDOO\�

WDNHQ� LQ� WKH� FRXUVH� RI� SUHSDUDWRU\� ZRUN� RQ� WKH� &DSH� 7RZQ�

&RQYHQWLRQ�168� 7KH�TXHVWLRQQDLUH�ZDV�JDWKHUHG�IURP�QRW�RQO\�EXVLQHVV�

DQG� ILQDQFLDO� FLUFOHV�� LQFOXGLQJ� EDQNV�� ILQDQFLDO� LQVWLWXWLRQV�� ODUJH�

LQGXVWULDO�FRQFHUQV��FRQIHGHUDWLRQ�RI�LQGXVWULHV�DQG�DLUOLQHV�EXW�DOVR�WR�

UHSUHVHQWDWLYHV�RI�DFDGHPLD�DQG�LQWHUQDWLRQDO�RUJDQL]DWLRQV�169�  

7KH� *RYHUQLQJ� &RXQFLO� RI� 81,'52,7� DOVR� VHW� XS� D� 5HVWULFWHG�

([SORUDWRU\�:RUNLQJ� *URXS� LQ� ����� DV� ZHOO� DV� D� VXE�FRPPLWWHH� WR�

SUHSDUH�DQG�DQVZHU�WKH�QHHGV�IRU�IHDVLELOLW\�RI�XQLIRUP�UXOHV�JRYHUQLQJ�

LQWHUQDWLRQDO�VHFXULW\�LQWHUHVWV�ZLWK�PRELOH�HTXLSPHQW�170� $IWHU�VHYHUDO�

PHHWLQJV�RI�WKH�VXE�FRPPLWWHH�DQG�'UDIWLQJ�*URXS�RYHU�WKH�IROORZLQJ�

\HDUV�� WKH� WH[W� RI� D� SUHOLPLQDU\� GUDIW� &RQYHQWLRQ� ZDV� SUHVHQWHG� DQG�

DSSURYHG�E\�WKH�*RYHUQLQJ�&RXQFLO�RI�81,'52,7�DW�LWV���WK�VHVVLRQ�LQ�

�����171 

7KH� &DSH�7RZQ� &RQYHQWLRQ� ZDV� HVWDEOLVKHG� RQ� WKLV� JURXQG�� DQG� LW�

LQFOXGHV�DQ�,QWHUQDWLRQDO�5HJLVWU\��SULRULW\�UXOHV��GHIDXOW�UHPHGLHV��DQG�

LQVROYHQF\�SURWHFWLRQV��%HFDXVH�WKH�LQWHUQDWLRQDO�OHJDO�KDUPRQL]DWLRQ�

LQ�WKH�DUHD�RI�SULYDWH�ODZ�LV�QRWRULRXVO\�VORZ�DQG�GLIILFXOW�SURFHVV��WKH�

 
167� ,ELG� 

168� 81,'52,7������±�6WXG\�/;;,,�±�'RF�����,QWHUQDWLRQDO�5HJXODWLRQ�RI�$VSHFWV�RI�
6HFXULW\� ,QWHUHVWV� LQ�0RELOH�(TXLSPHQW��4XHVWLRQQDLUH� �'HFHPEHU�������� VHH�DOVR�
$PHWRYD�� /XWILLH�� ,QWHUQDWLRQDO� ,QWHUHVW� LQ� 6SDFH� $VVHWV� XQGHU� WKH� &DSH� 7RZQ�
&RQYHQWLRQ��$FWD�$VWURQDXWLFD��9RO������,VVXH�����������S������ 

169�� 81,'52,7� ����� �� 6WXG\� /;;,,� �� 'RF���� $QDO\VLV� RI� WKH� 5HSOLHV� WR� WKH�
4XHVWLRQQDLUH� RQ� DQ� ,QWHUQDWLRQDO� 5HJXODWLRQ� RI�$VSHFWV� RI� 6HFXULW\� ,QWHUHVWV� LQ�
0RELOH�(TXLSPHQW��$SULO��������VHH�DOVR�$PHWRYD��VXSUD�QRWH������S������ 

170� *RRGH��5R\��2IILFLDO�&RPPHQWDU\�RQ�WKH�&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�,QWHUHVWV�LQ�
0RELOH� (TXLSPHQW� DQG� 3URWRFRO� 7KHUHWR� RQ� 0DWWHUV� 6SHFLILF� WR� 6SDFH� $VVHW��
,QWHUQDWLRQDO�,QVWLWXWH�IRU�WKH�8QLILFDWLRQ�RI�3ULYDWH�/DZ��5RPH���UG�HG���������S���� 

171� ,ELG� 
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&DSH�7RZQ�&RQYHQWLRQ�KDV�VXFFHVVIXOO\�DWWUDFW�ZLGHVSUHDG�DFFRODGHV�

DQG� LV� UHJDUGHG� DV� RQH� RI� WKH� PRVW� LQQRYDWLYH� DQG� VXFFHVVIXO�

LQWHUQDWLRQDO� FRQYHQWLRQV� LQ� WKH� ILHOG� RI� FRPPHUFLDO� WUDQVDFWLRQDO�

ODZ� 172�� 6LQFH� HQWHULQJ� LQWR� IRUFH� LQ� 0DUFK� ������ WKH� QXPEHU� RI�

UDWLILFDWLRQV� WR� WKH� &DSH� 7RZQ� &RQYHQWLRQ� KDV� UDSLGO\� LQFUHDVHG��

GHSLFWLQJ�D�ZRUOGZLGH�PDS�RI�&RQWUDFWLQJ�6WDWHV�WKDW�UHIOHFWV�GLIIHUHQW�

OHJDO�WUDGLWLRQV�DQG�OHYHOV�RI�HFRQRPLF�GHYHORSPHQW�WRGD\�173�  

7KH� VWUXFWXUH�RI� WKH�&DSH�7RZQ�&RQYHQWLRQ� LV�ZLGHO\�NQRZQ� IRU� LWV�

XQSUHFHGHQWHG� XVH� RI� VXSSOHPHQWDU\� SURWRFROV�� ZKLFK� KDV� D� GRXEOH�

IXQFWLRQ�GHSHQGLQJ�RQ�FHUWDLQ�GLIIHUHQW�FDWHJRULHV�RI�PRELOH�DVVHWV�RI�

KLJK�YDOXH�174� 7KH�&DSH�7RZQ�&RQYHQWLRQ�RQO\�VWLSXODWHV�WKH�JHQHUDO�

SULQFLSOHV�RQ�D�UHJLPH�RI�VDOH��OHDVLQJ�DQG�DVVHW�EDVHG�ILQDQFLQJ�RI�KLJK�

YDOXH�PRELOH�DVVHWV��DQG�LWV�UHVSHFWLYH�3URWRFROV�FRQWDLQ�VHFWRU�VSHFLILF�

UXOHV�LQ�RUGHU�WR�SURYLGH�DQG�DPHQG�WKH�JHQHUDO�UXOHV�RI�WKH�&DSH�7RZQ�

&RQYHQWLRQ�� FDWHUHG� WR� WKH� QHHGV� RI� GLIIHUHQW� LQGXVWU\� VHFWRUV�175�� ,Q�

FRQVHTXHQFH��&RQVROLGDWHG�7H[W�LV�QHFHVVDU\�WR�FRPELQH�WKH�SURYLVLRQV�

RI�WKH�&DSH�7RZQ�&RQYHQWLRQ�DQG�3URWRFROV�LQWR�RQH�GRFXPHQW��DQG�LQ�

WKH�HYHQW�RI�LQFRQVLVWHQF\�EHWZHHQ�WKH�&RQYHQWLRQ�DQG�3URWRFROV��WKH�

3URWRFROV�SUHYDLO�176 

7KHUH�DUH�WKUHH�HPSKDWLF�UXOHV�LQ�WKH�&DSH�7RZQ�&RQYHQWLRQ��$PRQJ�

WKH�SULPDU\�UXOHV�RI�WKH�&RQYHQWLRQ��LW�ILUVW�VROYHV�WKH�SUREOHP�RI�WKH�

 
172� *RRGH��VXSUD�QRWH������S������VHH�DOVR�%|JHU��2OH��7KH�&DVH�IRU�D�1HZ�3URWRFRO�
WR�WKH�&DSH�7RZQ�&RQYHQWLRQ�&RYHULQJ�6HFXULW\�RYHU�6KLSV��&DSH�7RZQ�&RQYHQWLRQ�
-RXUQDO��9RO�����1R�����������S������VHH�DOVR�%|JHU��2OH��$�SRVVLEOH�3URWRFRO�WR�WKH�
&DSH�7RZQ�&RQYHQWLRQ�RQ�UHQHZDEOH�HQHUJ\�HTXLSPHQW��8QLIRUP�/DZ�5HYLHZ��9RO��
����,VVXH�����������S������ 

173�� ,Q�2FWREHU� ������ WKHUH�ZHUH����&RQWUDFWLQJ�6WDWHV�� WRJHWKHU�ZLWK� WKH� (8�DV� D�
UHJLRQDO� HFRQRPLF� LQWHJUDWLRQ� RUJDQL]DWLRQ�� 6HH�� 81,'52,7�� &RQYHQWLRQ� RQ�
,QWHUQDWLRQDO�,QWHUHVWV�LQ�0RELOH�(TXLSPHQW��&DSH�7RZQ��������±�6WDWXV��DYDLODEOH�DW��
KWWSV���ZZZ�XQLGURLW�RUJ�VWDWXV�����FDSHWRZQ��ODVW�DFFHVVHG����-XO\��������VHH�DOVR�
5RGUtJXH]�GH�ODV�+HUDV�%DOOHOO��7HUHVD��&RPSOH[LWLHV�DULVLQJ�IURP�WKH�H[SDQVLRQ�RI�WKH�
&DSH� 7RZQ� &RQYHQWLRQ� WR� RWKHU� VHFWRUV�� WKH� 0$&� 3URWRFRO¶V� FKDOOHQJHV� DQG�
LQQRYDWLYH�VROXWLRQV��8QLIRUP�/DZ�5HYLHZ��9RO������,VVXH�����������S������ 

174� 6XQGDKO��VXSUD�QRWH����S����� 

175� $UW������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ��%|JHU��VXSUD�QRWH������S����� 

176� $UWLFOH������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

https://www.unidroit.org/status-2001capetown


50 

 

OH[� VLWXV� VLQFH� WKH� ORFDWLRQ� RI� WKH� FROODWHUDO� GRHV� QRW� DIIHFW� WKH�

DSSOLFDWLRQ� RI� WKH� &DSH� 7RZQ� &RQYHQWLRQ� WR� WKH� WUDQVDFWLRQ� 177�� $V�

PHQWLRQHG�OH[�VLWXV�DQG�OH[�UHJLVWUL�FRQIOLFWV�ZLWK�HDFK�RWKHU�LQ�GLIIHUHQW�

GRPHVWLF� ODZV� IRU� SURSULHWDU\� ULJKWV�� ,I� WKH� GHEWRU� LV� VLWXDWHG� LQ� D�

&RQWUDFWLQJ� 6WDWH� RI� WKH� &RQYHQWLRQ� ZKHQ� WKH� FRQFOXVLRQ� RI� DQ�

DJUHHPHQW� LV� FUHDWHG� IRU� WKH� LQWHUQDWLRQDO� LQWHUHVW�� DQ� LQWHUQDWLRQDO�

LQWHUHVW� LQ� WKH� PRELOH� HTXLSPHQW� IROORZV� OH[� UHJLVWUL�� ³ILUVW�WR�ILOH´�

SULRULW\� UXOH� XQGHU� WKH� &DSH�7RZQ� &RQYHQWLRQ� QR� PDWWHU� ZKHUH� WKH�

FUHGLWRU�LV�VLWXDWHG�178 

6HFRQGO\�� FRPSDUHG� WR� QDWLRQDO� OHJDO� V\VWHPV�� WKH� &DSH� 7RZQ�

&RQYHQWLRQ� SURYLGHV� FOHDU� DQG� VLPSOH� UXOHV� IRU� FUHDWLRQ� RI� DQ�

LQWHUQDWLRQDO� LQWHUHVW� DV� ZHOO� DV� GHWHUPLQDWLRQ� RI� WKH� SULRULW\� RI�

FRPSHWLQJ�FODLPDQWV�179� $Q�µLQWHUQDWLRQDO�LQWHUHVW�LQ�PRELOH�HTXLSPHQW¶�

LV� DQ� LQWHUHVW� LQ� D� XQLTXHO\� LGHQWLILDEOH� REMHFW� XQGHU� D� VHFXULW\�

DJUHHPHQW��D�WLWOH�UHVHUYDWLRQ�DJUHHPHQW��RU�D�OHDVLQJ�DJUHHPHQW�IURP�

WKH�FKDUJHU��FRQGLWLRQDO�VHOOHU�RU�OHVVRU�180� &RQVLGHULQJ�WKLV�GHILQLWLRQ�

RI�LQWHUQDWLRQDO�LQWHUHVW��WKHUH�DUH�SULRULW\�UXOHV�DJDLQVW�WKLUG�SDUWLHV�LQ�

$UWLFOH� ��� RI� WKH� &DSH�7RZQ� &RQYHQWLRQ�� LW� VWDWHV� WKDW� D� UHJLVWHUHG�

LQWHUHVW�KDV�SULRULW\�RYHU�DQ\�RWKHU�LQWHUHVW�VXEVHTXHQWO\�UHJLVWHUHG�DQG�

RYHU�DQ�XQUHJLVWHUHG� LQWHUHVW�181� $FFRUGLQJ� WR�$UWLFOH� ���� µUHJLVWHUHG¶�

PHDQV�UHJLVWHUHG�LQ�WKH�,QWHUQDWLRQDO�5HJLVWU\�XQGHU�&KDSWHU�,9�DQG�9�

RI�&RQYHQWLRQ�DQG�µUHJLVWHUHG�LQWHUHVWV¶�PHDQV�D�UHJLVWHUHG�LQWHUQDWLRQDO�

LQWHUHVW��D�QRQ�FRQVHQVXDO�ULJKW��DQ� LQWHUHVW�ZKLFK�VKDOO�EH�UHJLVWUDEOH�

XQGHU�$UWLFOH�����RU�D�UHJLVWHUHG�QDWLRQDO�LQWHUHVW�VSHFLILHG�LQ�D�QRWLFH�

RI� D� QDWLRQDO� LQWHUHVW�182�� 7KLV� UXOH� LV� LPSHUDWLYH� EHFDXVH� LW� JHQHUDOO\�

 
177� 6XQGDKO��VXSUD�QRWH����S����� 

178� $UWLFOHV������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

179� 6XQGDKO��VXSUD�QRWH����S������VHH�DOVR�*RRGH��VXSUD�QRWH������S����� 

180� $UWLFOH������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

181� $UWLFOH�������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

182� $UWLFOHV���V�����W��������������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ��*RRGH��VXSUD�QRWH�
�����S����� 
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DVVLJQV�SULRULW\�WR�D�UHJLVWHUHG�LQWHUHVW�RYHU�DQ�XQUHJLVWHUHG�RQH��HYHQ�LI�

LWV�UHJLVWUDWLRQ�LV�LPSRVVLEOH�XQGHU�WKH�&DSH�7RZQ�&RQYHQWLRQ�183� 7KH�

ILUVW�UHJLVWHUHG�LQWHUHVW�UHWDLQV�SULRULW\�HYHQ�LI�LW�LV�DFTXLUHG�RU�UHJLVWHUHG�

ZLWK�NQRZOHGJH�RI�WKH�RWKHU�XQUHJLVWHUHG�LQWHUHVW��DQG�HYHQ�DV�UHJDUGV�

YDOXH�JLYHQ�ZLWK� VXFK�NQRZOHGJH�184� 7KHUH� DUH� WZR�SXUSRVHV�RI� WKLV�

SULRULW\� UXOH�� RQH� IRU� DYRLGLQJ� WUDQVDFWLRQ� FRVWV� ZKLFK� ZRXOG� EH�

LQFXUUHG�E\�SXUVXLQJ�OLQHV�RI�HQTXLU\��DQG�WKH�RWKHU�IRU�DYRLGLQJ�IDFWXDO�

GLVSXWHV�DV�WR�ZKHWKHU�D�SDUW\�GLG�KDYH�NQRZOHGJH�RU�QRW�185�  

/DVWO\��D�FHQWUDOL]HG�UHJLVWU\�RI�LQWHUQDWLRQDO�LQWHUHVWV��WKH�,QWHUQDWLRQDO�

5HJLVWU\��LV�DW�WKH�KHDUW�RI�WKH�V\VWHP�RI�WKLV�&RQYHQWLRQ��7KH�UHJLVWU\�

HQVXUHV�WUDQVSDUHQF\�WKURXJK�D�FRPSOHWHO\�HOHFWURQLF�DQG�RQOLQH�V\VWHP�

ZLWK� QR� KXPDQ� LQWHUYHQWLRQ� 186�� 7KH� ,QWHUQDWLRQDO� 5HJLVWU\� UHJLVWHUV�

LQWHUQDWLRQDO�LQWHUHVWV��SURVSHFWLYH� LQWHUQDWLRQDO�LQWHUHVWV��DV�ZHOO�DV�D�

YDULHW\� RI� RWKHU� LQWHUHVWV� DQG� WUDQVDFWLRQV�� ,W� LQFOXGHV� WUDQVDFWLRQV�

DIIHFWLQJ� LQWHUHVWV� VXFK� DV� UHJLVWUDEOH� QRQ�FRQVHQVXDO� ULJKWV� DQG�

LQWHUHVWV�� DORQJ� ZLWK� DVVLJQPHQWV� DQG� SURVSHFWLYH� DVVLJQPHQWV� RI�

LQWHUQDWLRQDO�LQWHUHVWV��DFTXLVLWLRQV�RI�LQWHUQDWLRQDO�LQWHUHVWV�E\�OHJDO�RU�

FRQWUDFWXDO� VXEURJDWLRQ�� QRWLFHV� RI� QDWLRQDO� LQWHUHVWV�� DQG�

VXERUGLQDWLRQV�RI�LQWHUHVWV�187�  

7KH�6XSHUYLVRU\�$XWKRULW\�LV�VHSDUDWHG�IURP�WKH�,QWHUQDWLRQDO�5HJLVWU\��

7KH� 5HJLVWUDU� RI� WKH� ,QWHUQDWLRQDO� 5HJLVWU\� SHUIRUPV� D� VLJQLILFDQWO\�

LPSRUWDQW�IXQFWLRQ�EHFDXVH�LW�WDNHV�D�QHXWUDO�VWDQFH�EHWZHHQ�FRQWHVWLQJ�

3DUWLHV�LQ�DFFRUGDQFH�ZLWK�WKH�LQWHUQDWLRQDO�FKDUDFWHU�RI�WKH�5HJLVWUDU¶V�

IXQFWLRQV� DQG� RSHUDWHV� EDVHG� RQ� D� SXUHO\� DGPLQLVWUDWLYH� VWDQGDUG�188�

 
183� *RRGH��VXSUD�QRWH������S����� 

184� $UWLFOH�������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ��VHH�DOVR�*RRGH��VXSUD�QRWH������S��
��� 

185� ,ELG� 

186� 6XQGDKO��VXSUD�QRWH����S����� 

187� $UWLFOH�������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ��VHH�DOVR�*RRGH��VXSUD�QRWH������S��
��� 

188� $UWLFOH�������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ��VHH�DOVR�0F3KLOOLSV��5RU\��5RVHQ��
+RZDUG��.R]XND��6RXLFKLURX��.HQQHG\��6WXDUW��&RPSDUDWLYH�DQDO\VLV�RI�DLUFUDIW��UDLO�
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7KH�5HJLVWUDU�GRHV�QRW�JHW�LQYROYHG�LQ�WKH�UHJLVWUDWLRQ�SURFHVV�IRU�DQ�

LQGLYLGXDO�UHJLVWUDWLRQ��PDLQO\�WR�HQVXUH�WKDW�WKH�ULVN�RI�KXPDQ�HUURU�DQG�

SRVVLEOH� GHOD\V� LQ� UHJLVWUDWLRQ� SURFHVV� LV� HOLPLQDWHG�189�� 7KHLU� HIIRUWV�

HQDEOH� HIILFLHQW� UHJLVWUDWLRQ� SURFHVV� LQ� D� VHDUFKDEOH� LQWHUQDWLRQDO�

LQWHUHVW�ZRUOGZLGH�ZLWKRXW�GHOD\� 

7KH�6XSHUYLVRU\�$XWKRULW\�DV�PHQWLRQHG�LQ�WKH�$UWLFOH����RI�WKH�&DSH�

7RZQ� &RQYHQWLRQ� DSSRLQWV� DQG� VXSHUYLVHV� WKH� 5HJLVWUDU�� ,W� DOVR�

HVWDEOLVKHV�DGPLQLVWUDWLYH�SURFHGXUHV�DORQJ�ZLWK�SURYLGLQJ�UHJXODWLRQV�

RU�JXLGDQFH�JRYHUQLQJ�WKH�UHJLVWU\�WR�WKH�5HJLVWUDU�IRU�HDFK�FDWHJRU\�RI�

HTXLSPHQW��DV�SURYLGHG�E\�HDFK�3URWRFROV�190� )RU�LWV�LQWHUQDWLRQDO�OHJDO�

SHUVRQDOLW\�� $UWLFOH� ������ DQG� ���� RI� WKH� &DSH� 7RZQ� &RQYHQWLRQ�

VWLSXODWHV�WKDW�WKH�6XSHUYLVRU\�$XWKRULW\�VKDOO�EH�LPPXQH�IURP�OHJDO�RU�

DGPLQLVWUDWLYH�SURFHVV�191�� 1HYHUWKHOHVV�� WKH�6XSHUYLVRU\�$XWKRULW\� LV�

QRW� FDSDEOH� RI� DGMXGLFDWLQJ� RQ� GLVSXWHV� RU� PDWWHUV� SHUWDLQLQJ� WR�

SDUWLFXODU�UHJLVWUDWLRQV�GXH�WR�SURWHFWLRQ�IURP�WKH�MXULVGLFWLRQ�RI�FRXUWV��

VLPLODU�WR�WKDW�RI�WKH�,QWHUQDWLRQDO�5HJLVWUDU�192 

 

 

2. 7KH�6SDFH�3URWRFRO 

 

'XH�WR�WKH�UDSLG�JURZWK�RI�SULYDWH�DQG�FRPPHUFLDO�VSDFH�DFWLYLWLHV�LQ�

WKH�HDUO\�����V��ILQDQFLQJ�RI�VSDFH�DFWLYLWLHV�KDV�HQFRXQWHUHG�QXPHURXV�

GLIILFXOWLHV��SDUWLFXODUO\� IRU�VWDUW�XS�FRPSDQLHV�ZLWK�QR�FUHGLW�KLVWRU\�

 
DQG� VSDFH� LQWHUQDWLRQDO� UHJLVWULHV� DQG� WKHLU� UHJXODWRU\� SURYLVLRQV�� &DSH� 7RZQ�
&RQYHQWLRQ�-RXUQDO��9RO�����1R�����������S������VHH�DOVR�*RRGH��VXSUD�QRWH������S����� 

189� 0F3KLOOLSV��5RVHQ��.R]XND��.HQQHG\��VXSUD�QRWH������S����� 

190� $UWLFOHV���������������������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

191�� $UWLFOH� ������� ���� RI� WKH�&DSH�7RZQ�&RQYHQWLRQ�� VHH� DOVR�0F3KLOOLSV�� 5RVHQ��
.R]XND��.HQQHG\��VXSUD�QRWH������S����� 

192� 0F3KLOOLSV��5RVHQ��.R]XND��.HQQHG\��VXSUD�QRWH������S����� 
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DQG� QR� DVVHWV� RWKHU� WKDQ� WKH� VDWHOOLWH� WKH\� RSHUDWH� 193�� 8QGHU� WKHVH�

FLUFXPVWDQFHV��WKH�XUJHQF\�RI�DGGUHVVLQJ�WKH�LVVXH�RI�VHFXULW\�ULJKWV�LQ�

VSDFH�HTXLSPHQW�KDV�LQFUHDVHG�LQWHUQDWLRQDOO\��7KH�SULPDU\�LVVXH�ZLWK�

VSDFH� HTXLSPHQW� IRU� FUHGLWRUV� LV� WKDW� LW� LV� XQFOHDU� ZKLFK� 6WDWHV¶� ODZ�

DSSOLHV� WR� WKH�FUHGLWRU¶V�VHFXULW\� LQWHUHVW� LQ�VXFK�DQ�HTXLSPHQW�REMHFW�

EHFDXVH�VSDFH�HTXLSPHQW�REMHFW�LV�LQ�RXWHU�VSDFH�194 

)ROORZLQJ� WKH� DSSURYDO� RI� WKH� SUHOLPLQDU\� GUDIW� RI� WKH� &DSH� 7RZQ�

&RQYHQWLRQ�E\�WKH�*RYHUQLQJ�&RXQFLO�RI�81,'52,7�DW�LWV���WK�VHVVLRQ�

LQ�������WKH�6SDFH�:RUNLQJ�*URXS�ZDV�VHW�XS�ZLWK�RWKHU�FDWHJRULHV�RI�

HTXLSPHQW�VXFK�DV�WKH�$YLDWLRQ�DQG�5DLO�:RUNLQJ�*URXSV�WR�DGGUHVV�WKH�

LVVXH�RI�FUHGLWRU¶V�VHFXULW\� LQWHUHVW�LQ�VSDFH�HTXLSPHQW�195� 7KH�6SDFH�

:RUNLQJ� *URXS� ZDV� FRPSRVHG� RI� DFDGHPLF� H[SHUWV� DV� ZHOO� DV�

PDQXIDFWXUHUV��ILQDQFLHUV��RSHUDWRUV��LQVXUHUV�RI�VSDFH�DVVHWV��DQG�WKHLU�

FXVWRPHUV�� 7KH� *URXS� ZRUNHG� LQ� FORVH� FROODERUDWLRQ� ZLWK� PDMRU�

LQWHUQDWLRQDO�RUJDQL]DWLRQV� LQYROYHG� LQ�RXWHU�VSDFH� DFWLYLWLHV�� VXFK�DV�

WKH� 8QLWHG� 1DWLRQV� 2IILFH� IRU� 2XWHU� 6SDFH�$IIDLUV� �81226$��� WKH�

(XURSHDQ� 6SDFH�$JHQF\�� DQG� WKH� ,QWHUQDWLRQDO� %DU�$VVRFLDWLRQ� IRU�

IRUPXODWLQJ� D� ILUVW� GUDIW� RI� WKH� 6SDFH� 3URWRFRO� 196�� 7KH\� KHOG� ILYH�

LQIRUPDO�PHHWLQJV�LQ�RUGHU�WR�JHQHUDWH�D�SUHOLPLQDU\�GUDIW�SURWRFRO�WKDW�

ZRXOG�DGGUHVV�QXPHURXV�FRQFHUQV�UDLVHG�E\�ERWK�WKH�JRYHUQPHQWV�DQG�

LQGXVWULHV�197� 7KH�6SDFH�:RUNLQJ�*URXS�IRUZDUGHG�LW�WR�WKH�&RPPLWWHH�

RI� JRYHUQPHQWDO� H[SHUWV� LQ� ������ ZKLFK� FRQYHQHG� ILYH� VHVVLRQV�

EHWZHHQ�'HFHPEHU������DQG�)HEUXDU\������LQ�DQ�HIIRUW�WR�FRQVROLGDWH�

 
193� 5LEEHOLQN��VXSUD�QRWH������S����� 

194� $PHWRYD��VXSUD�QRWH������S������ 

195� *RRGH��VXSUD�QRWH������S�����VHH�DOVR�$PHWRYD��VXSUD�QRWH������S�������VHH�DOVR�
81,'52,7� ����� �� 6WXG\� /;;,,� �� :�3�� ��� 5HYLVHG� 'UDIW� $UWLFOHV� RI� D� )XWXUH�
81,'52,7�&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�,QWHUHVWV�LQ�0RELOH�(TXLSPHQW��3UHOLPLQDU\�
&RPPHQWV�RQ�WKH�$SSOLFDWLRQ�RI�WKH�5HYLVHG�'UDIW�$UWLFOHV�WR�6SDFH�3URSHUW\��-XO\�
������ 

196� *RRGH��VXSUD�QRWH������S�����VHH�DOVR�$PHWRYD��VXSUD�QRWH������S�������VHH�DOVR�
81,'52,7��������6WXG\�/;;,,���:�3�����VXSUD�QRWH����� 

197� *RRGH��VXSUD�QRWH������S���� 
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VROXWLRQV� GHYHORSHG� IURP� WKH� LQWHUVHVVLRQDO� PHHWLQJV� SUHFHGLQJ� WKH�

LQWHUJRYHUQPHQWDO�FRQVXOWDWLRQ�SURFHVVHV�198�  

)LQDOO\�� LQ�0D\� ������ WKH� &RPPLWWHH� RI� *RYHUQPHQWDO� ([SHUWV� ZDV�

DXWKRUL]HG� WR� VXEPLW� D� SUHOLPLQDU\� GUDIW� SURWRFRO� IRU� DGRSWLRQ� WR� D�

GLSORPDWLF� FRQIHUHQFH�199�� :KLOH� WKH� 6SDFH� 3URWRFRO� ZDV� DGRSWHG� LQ�

%HUOLQ� LQ� ������ LW�ZDV� LQLWLDOO\� VLJQHG�E\� WKUHH� 6WDWHV� �6DXGL�$UDELD��

%XUNLQD�)DVR��DQG�=LPEDEZH��DW�WKH�WLPH�RI�WKH�GLSORPDWLF�FRQIHUHQFH�

DQG�WRGD\�WKHUH�DUH�IRXU�6WDWHV��LQFOXGLQJ�*HUPDQ\���UHJUHWWDEO\�WKRXJK��

LW�LV�QRW�\HW�LQ�IRUFH�200� 'HVSLWH�HYHU\WKLQJ�WKH�IDFW��WKH�6SDFH�3URWRFRO�

LV�WKH�ILUVW�DJUHHPHQW�LQ�WKH�GLVFLSOLQH�RI�LQWHUQDWLRQDO�VSDFH�ODZ�LQ�RYHU�

���\HDUV��DQG�LW�HVWDEOLVKHV�WKH�ILUVW�LQWHUQDWLRQDO�SULYDWH�ODZ�JRYHUQLQJ�

WKH� FRPPHUFLDO� VSDFH� LQGXVWU\��7KLV� 3URWRFRO� LV� D� FRPSRQHQW� RI� WKH�

&DSH� 7RZQ� &RQYHQWLRQ� V\VWHP� DQG� DLPV� WR� SURPRWH� FRPPHUFLDO�

ILQDQFLQJ� IRU� VSDFH� DFWLYLWLHV� E\� XWLOL]LQJ� WKH� V\VWHP� RI� UHJLVWHULQJ�

LQWHUQDWLRQDO�LQWHUHVWV�LQ�VSDFH�DVVHWV�201 

7R�EH�PRUH�SUHFLVH��WKH�6SDFH�3URWRFRO�LQFRUSRUDWHV�VHYHUDO�VLJQLILFDQW�

IHDWXUHV� DQG�PRGLILFDWLRQV� WR� WKH�&DSH�7RZQ�&RQYHQWLRQ� LQ�RUGHU� WR�

PDNH�LW�DSSOLFDEOH�WR�VSDFH�HTXLSPHQW�DQG�LQGXVWULHV��  

7R� EHJLQ�ZLWK�� WKH� 6SDFH� 3URWRFRO� UHJXODWHV� WKH� FRQFHSW� RI� D� µVSDFH�

DVVHW�¶�ZKLFK�KDV�D�EURDGHU�GHILQLWLRQ�WKDQ�µVSDFH�REMHFWV¶�LQ�WKH�&RUSXV�

,XULV�6SDWLDOLV�DQG�WKH�FRQFHSW�LQFOXGHV�SURSHUW\�RQ�WKH�VXUIDFH�RI�WKH�

(DUWK�202�� 'XH� WR� UHJLVWUDWLRQ� RI� LQWHUQDWLRQDO� LQWHUHVWV� WKURXJK� DVVHWV�

XQGHU�WKH�&DSH�7RZQ�&RQYHQWLRQ�V\VWHP�DQG�WKH�3URWRFRO¶V�OLPLWDWLRQ�

 
198�� ,ELG��� S�� ��� $PHWRYD�� VXSUD� QRWH� ����� S�� ����� 81,'52,7�� 2YHUYLHZ� 6SDFH�
3URWRFRO�� DYDLODEOH� DW�� KWWSV���ZZZ�XQLGURLW�RUJ�RYHUYLHZ������VSDFH�DVVHWV� �ODVW�
DFFHVVHG����-XO\������� 

199� ,ELG� 

200� ,ELG� 

201� YDQ�)HQHPD��3HWHU��7KH�81,'52,7�6SDFH�3URWRFRO��WKH�&RQFHSW�RI�µ/DXQFKLQJ�
6WDWH¶�� 6SDFH� 7UDIILF� 0DQDJHPHQW� DQG� WKH� 'HOLPLWDWLRQ� RI� 2XWHU� 6SDFH�� 7KH� ��VW�
VHVVLRQ�RI� WKH�81&23826�/HJDO�6XEFRPPLWWHH��9LHQQD�� �����$SULO� ������$LU�	�
6SDFH�/DZ��9RO������������S������ 

202� /DUVHQ��VXSUD�QRWH������S������� 

https://www.unidroit.org/overview-2012-space-assets
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RI� LWV� VFRSH� RI� DSSOLFDWLRQ�� LW� LV� HVVHQWLDO� WKDW� DVVHWV� DUH� LGHQWLILDEOH�

FRQVLVWHQWO\�DQG�VXIILFLHQWO\��,W�KDV� WR�HQVXUH�WKDW�DOO�UHJLVWUDWLRQV�DUH�

GLVFRYHUHG�WR�EH�GLVWLQJXLVKDEOH�LQ�WKH�,QWHUQDWLRQDO�5HJLVWU\�203�  

$FFRUGLQJ�WR�WKH�$UWLFOH������N��RI�WKH�6SDFH�3URWRFRO��D�µVSDFH�DVVHW¶�

LV�GHILQHG�DV� 

³DQ\�PDQ�PDGH�XQLTXHO\�LGHQWLILDEOH�DVVHW�LQ�VSDFH�RU�GHVLJQHG�WR�EH�

ODXQFKHG�LQWR�VSDFH��DQG�FRPSULVLQJ 

(i) D� VSDFHFUDIW�� VXFK� DV� D� VDWHOOLWH�� VSDFH� VWDWLRQ�� VSDFH�PRGXOH��

VSDFH�FDSVXOH��VSDFH�YHKLFOH�RU�UHXVDEOH�ODXQFK�YHKLFOH��ZKHWKHU�

RU�QRW�LQFOXGLQJ�D�VSDFH�DVVHW�IDOOLQJ�ZLWKLQ��LL��RU��LLL��EHORZ��  

(ii) D�SD\ORDG��ZKHWKHU�WHOHFRPPXQLFDWLRQ��QDYLJDWLRQ��REVHUYDWLRQ��

VFLHQWLILF� RU� RWKHUZLVH�� LQ� UHVSHFW� RI� ZKLFK� D� VHSDUDWH�

UHJLVWUDWLRQ�PD\�EH�HIIHFWHG�LQ�DFFRUGDQFH�ZLWK�WKH�UHJXODWLRQV��

RU�  

(iii) D�SDUW�RI�D�VSDFHFUDIW�RU�SD\ORDG�VXFK�DV�D�WUDQVSRQGHU��LQ�UHVSHFW�

RI�ZKLFK�D�VHSDUDWH�UHJLVWUDWLRQ�PD\�EH�HIIHFWHG�LQ�DFFRUGDQFH�

ZLWK�WKH�UHJXODWLRQV��WRJHWKHU�ZLWK�DOO�LQVWDOOHG��LQFRUSRUDWHG�RU�

DWWDFKHG�DFFHVVRULHV��SDUWV�DQG�HTXLSPHQW�DQG�DOO�GDWD��PDQXDOV�

DQG�UHFRUGV�UHODWLQJ�WKHUHWR�´204 

7KH� WHUP�µPDQ�PDGH¶� LV� LQFOXGHG� LQ� WKH�GHILQLWLRQ�RI� µVSDFH�DVVHW¶� WR�

H[FOXGH�FHOHVWLDO�ERGLHV�RU�RWKHU�REMHFWV� WKDW�H[LVW�QDWXUDOO\� LQ�VSDFH��

7KLV� LV� LQ� DFFRUGDQFH�ZLWK� WKH�$UWLFOH� ,,� RI� WKH�2XWHU� 6SDFH�7UHDW\��

ZKLFK�VWDWHV� WKDW�RXWHU�VSDFH�� LQFOXGLQJ� WKH�0RRQ�DQG�RWKHU�FHOHVWLDO�

ERGLHV�� LV� QRW� VXEMHFW� WR� QDWLRQDO� DSSURSULDWLRQ� WKURXJK� D� FODLP� RI�

VRYHUHLJQW\��WKURXJK�PHDQV�RI�XVH�RU�RFFXSDWLRQ��RU�WKURXJK�DQ\�RWKHU�

 
203� $UWLFOH�;;;�RI�WKH�6SDFH�3URWRFRO��VHH�DOVR�6XQGDKO��0DUN�-���7KH�6SDFH�$VVHWV�
3URWRFRO�2QH�<HDU�/DWHU��$Q�8SGDWH�DQG�5HDVVHVVPHQW��7KH�$LU�	�6SDFH�/DZ\HU��
9RO������1R������������VHH�DOVR�0F3KLOOLSV��5RVHQ��.R]XND��.HQQHG\��VXSUD�QRWH������
S����� 

204� $UWLFOH������N��RI�WKH�6SDFH�3URWRFRO� 
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PHDQV�205� 7KH�6SDFH�3URWRFRO�LV�QRW�OLPLWHG�WR�DVVHWV�LQ�VSDFH�EXW�DOVR�

DSSOLHV� WR� DVVHWV� RQ� (DUWK� RU�ZLWKLQ� WKH� (DUWK¶V� DWPRVSKHUH� WKDW� DUH�

SULPDULO\�GHVLJQHG�IRU�XVH�LQ�VSDFH�206� 'XH�WR�WKH�IDFW�WKDW�WKH�PDMRULW\�

RI�ILQDQFLQJ�IRU�D�VSDFHFUDIW�RFFXUV�SULRU�WR�ODXQFK��WKH�6SDFH�3URWRFRO�

DSSOLHV�WR�DQ�REMHFW�DW�WKH�SRLQW�RI�PDQXIDFWXUH�GXULQJ�ZKLFK�LW�FDQ�EH�

LGHQWLILHG�DV�D�VSDFH�DVVHW�207 

7KH�$UWLFOH�GHILQLQJ�µVSDFH�DVVHW¶�SURYLGHV�D�PHFKDQLVP�IRU�H[FOXGLQJ�

FRPSRQHQWV��HVSHFLDOO\�WKRVH�LQFRUSRUDWHG�LQWR�VSDFHFUDIW�LQ�VXFK�D�ZD\�

WKDW��ZKHQ�WKH�FRPSRQHQWV�ORVH�WKHLU�LGHQWLW\�DQG�EHFRPH�XQDYDLODEOH�

WR� WKH� FUHGLWRU�� LW� SUHYHQWV� WKH� 3URWRFRO� IURP� EHLQJ� DSSOLHG�

LQHIIHFWLYHO\� 208�� 7KH�$UWLFOH� PD\� DOVR� DSSO\� WR� QHZ� W\SHV� RI� VSDFH�

DVVHWV�LQ�WKH�IXWXUH��VXFK�DV�D�VSDFH�KRWHO�209 

7KH�6SDFH�3URWRFRO�H[SUHVVO\�VWDWHV�WKDW�LW�LV�QRW�DSSOLFDEOH�WR�DQ�DLUFUDIW�

REMHFW� EHFDXVH� LW� LV� GHVLJQHG� WR� EH� LQ� VSDFH� WHPSRUDULO\� 210�� 7KLV�

SURYLVLRQ� LV� LQFOXGHG� WR� DYRLG� SRWHQWLDO� FRQIOLFWV� EHWZHHQ� WKH� 6SDFH�

3URWRFRO�DQG�WKH�$LUFUDIW�3URWRFRO��VXFK�DV�WKH�LPSOLFDWLRQV�RI�KXPDQ�

VSDFH�WUDYHO�RQ�VXERUELWDO�VSDFHIOLJKW�211 

6HFRQG��EDVHG�RQ�WKLV�GHILQLWLRQ�RI�µVSDFH�DVVHWV�¶�WKHUH�LV�D�SURYLVLRQ�

IRU�LGHQWLILFDWLRQ�FULWHULD�RI�VSDFH�DVVHWV�WR�GLVWLQJXLVK�IRU�WKH�SXUSRVHV�

RI�UHJLVWUDWLRQ�LQ�WKH�,QWHUQDWLRQDO�5HJLVWU\�HVWDEOLVKHG�SXUVXDQW�WR�WKH�

6SDFH�3URWRFRO�FDOOHG�WKH�6SDFH�5HJLVWU\�212� 'XH�WR�WKH�XQLTXH�QDWXUH�

RI�VSDFH�DVVHWV��WKLV�SURYLVLRQ�LV�PRUH�VWULQJHQW�WKDQ�IRU�RWKHU�HTXLSPHQW�

ZKHUH� VHULDO� QXPEHUV� DUH� IUHTXHQWO\�RPLWWHG� DV� VSDFH� DVVHWV� WKDW� DUH�

 
205� *RRGH��VXSUD�QRWH������S������ 

206� ,ELG���S������ 

207� ,ELG� 

208� ,ELG� 

209� ,ELG� 

210� $UWLFOH������RI�WKH�6SDFH�3URWRFRO� 

211� $PHWRYD��VXSUD�QRWH������S������ 

212� $UWLFOH�;;;�RI�WKH�6SDFH�3URWRFRO� 
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DOUHDG\� LQ�RUELW�ZLWKRXW�RU� LQYLVLEOH�VHULDO�QXPEHUV�DUH� LPSRVVLEOH� WR�

DFFXUDWHO\�LGHQWLI\�213�  

7KHUHIRUH�� LQ� DFFRUGDQFH�ZLWK� WKH�5HJLVWUDWLRQ�&RQYHQWLRQ�� WKH� VXE�

FRPPLWWHH�RI� WKH�&RPPLWWHH�RI�*RYHUQPHQWDO�([SHUWV� VXSSOHPHQWHG�

DGGLWLRQDO� GDWD�� VXFK� DV� WKH�QDPH�RI� WKH� DVVHW�� LWV� RUELWDO� SDUDPHWHUV�

ZKLFK�LQFOXGHV�LQIRUPDWLRQ�VXFK�DV�LQFOLQDWLRQ��QRGDO�SHULRG��DSRJHH��

DQG�SHULJHH��WKH�FRXQWU\�RI�DGPLQLVWUDWLRQ�LQ�UHVSHFW�RI�WKH�VSDFH�DVVHW��

WKH�JURXQG� VWDWLRQ�� DQG� WKH�GDWH� RI� ODXQFK�214� $QG� LW�ZDV�GHFLGHG� WR�

OHDYH�HYHU\WKLQJ�WR�WKH�UHJXODWLRQV�DV�$UWLFOH�;;;�VWDWHV�215� ,W�LV�ZRUWK�

QRWLQJ� WKDW� OHDYLQJ� WKH� LGHQWLILFDWLRQ� FULWHULD� WR� UHJXODWLRQ� FRQIHUV� D�

GHJUHH� RI� IOH[LELOLW\� RQ� WKH� FXUUHQW� DQG� IXWXUH� VSDFH� LQGXVWULHV� WKDW�

ZRXOG�EH�ORVW�LI�WKH�FULWHULD�ZHUH�PDGH�SHUPDQHQW�LQ�WKH�3URWRFRO�216 

7KLUGO\��ZLWK� WKH� GHILQLWLRQ� DQG� LGHQWLILFDWLRQ� RI� D� µVSDFH� DVVHW�¶� WKH�

6SDFH� 5HJLVWU\� LV� UHTXLUHG� IRU� SURSHU� RSHUDWLRQ� VLQFH� LW� HQDEOHV� WKH�

6XSHUYLVRU\�$XWKRULW\� WR� LGHQWLI\� DQ\� LQWHUQDWLRQDO� LQWHUHVWV� RI� VSDFH�

DVVHWV��+RZHYHU��EHIRUH�GLVFXVVLQJ�WKH�UHODWHG�$UWLFOHV��LW�LV�QHFHVVDU\�

WR� QRWH� WKDW� WKH� 6SDFH� 5HJLVWU\� LV� XQLTXH� LQ� FRPSDULVRQ� WR� RWKHU�

HTXLSPHQW¶V� UHJLVWULHV� LQ� WKDW�RQO\�FDVHV�RI�QDWLRQDO� UHJLVWUDWLRQ�KDYH�

EHHQ� GLVFRYHUHG�� ZKHUHDV� ERWK� QDWLRQDO� DQG� RWKHU� HTXLSPHQW¶V�

UHJLVWUDWLRQV�DUH�IRXQG�LQ�RWKHU�LQWHUQDWLRQDO�UHJLVWULHV��0RUH�SUHFLVHO\��

QR�6WDWH�KDV�HYHU�HVWDEOLVKHG�D� WLWOH� UHJLVWU\��H[FOXVLYHO\�GHGLFDWHG� WR�

VSDFH�DVVHWV�SULRU�WR�WKH�HVWDEOLVKPHQW�RI�WKH�6SDFH�3URWRFRO��DQG�RQO\�

D�IHZ�FRXQWULHV�KDYH�UHJLVWULHV�IRU�VHFXULW\�LQWHUHVWV�LQ�SHUVRQDO�SURSHUW\�

ZLWK� D� GHEWRU�EDVHG� ILQDQFLQJ� VWUXFWXUH�� UDWKHU� WKDQ� DQ� DVVHW�EDVHG�

ILQDQFLQJ�VWUXFWXUH�FRYHULQJ�VSDFH�DVVHWV�217�  

 
213� *RRGH��VXSUD�QRWH������S������ 

214� ,ELG� 

215� ,ELG� 

216� ,ELG� 

217� 0F3KLOOLSV��5RVHQ��.R]XND��.HQQHG\��VXSUD�QRWH������S����� 
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0HDQZKLOH��JOREDO�UHJLVWULHV�IRU�WKH�XVH�RI�UDGLRIUHTXHQF\�KDYH�H[LVWHG�

XQGHU� WKH� UHJLPH� RI� SXEOLF� LQWHUQDWLRQDO� VSDFH� ODZ�� VSHFLILFDOO\�� WKH�

8QLWHG�1DWLRQV�*HQHUDO�$VVHPEO\�5HVROXWLRQV�������;9,��%�DQG�WKH�

5HJLVWUDWLRQ� &RQYHQWLRQ�� ZKLFK� DUH� DGPLQLVWHUHG� E\� WKH� 6HFUHWDU\�

*HQHUDO�RI�WKH�8QLWHG�1DWLRQV��DV�ZHOO�DV�WKH�RWKHU�5HJLVWU\��KHOG�E\�WKH�

,QWHUQDWLRQDO�7HOHFRPPXQLFDWLRQ�8QLRQ��,78��218 

$UWLFOHV����DQG����RI� WKH�&DSH�7RZQ�&RQYHQWLRQ�HVWDEOLVK�D�JHQHUDO�

LQWHUQDWLRQDO� UHJLVWUDWLRQ� V\VWHP� IRU� YDULRXV� PDWWHUV� FDSDEOH� RI�

UHJLVWUDWLRQ� IRU� ZKROH� V\VWHPV� RI� DQ� LQWHUQDWLRQDO� LQWHUHVW� LQ� FHUWDLQ�

FDWHJRULHV� RI� PRELOH� HTXLSPHQW�� +RZHYHU�� WKH� LQWHUQDWLRQDO� VSDFH�

UHJLVWU\¶V�FLUFXPVWDQFHV�KDG�WR�DGG�D�QHZ�$UWLFOH�������ELV�XQGHU�$UWLFOH�

;;;,,�RI�WKH�6SDFH�3URWRFRO��7KH�$UWLFOH�DGGV�IXUWKHU�LWHPV�VXFK�DV�WKH�

UHFRUGLQJ�RI�ULJKWV�DVVLJQPHQWV�DQG�ULJKWV�UHDVVLJQPHQWV��WKH�UHFRUGLQJ�

RI�WKH�DFTXLVLWLRQ�RI�GHEWRU¶V�ULJKWV�E\�VXEURJDWLRQ��WKH�UHJLVWUDWLRQ�RI�

SXEOLF�VHUYLFH�QRWLFHV�XQGHU�$UWLFOH�;;9,,����RI�WKH�3URWRFRO�DQG�WKH�

UHJLVWUDWLRQ� RI� FUHGLWRUV¶� QRWLFHV� XQGHU� $UWLFOH� ;;9,,���� RI� WKH�

3URWRFRO�219�  

7KH�DPHQGPHQW�LQWHQGV�WR�LQFOXGH�WKH�SXEOLF�VHUYLFH�QRWLFH�DJDLQVW�WKH�

UHJLVWUDWLRQ�RI�WKH�LQWHUQDWLRQDO�LQWHUHVW�DULVLQJ�IURP�DQ�DVVLJQPHQW�RI�

GHEWRU¶V� ULJKWV� 220�� +RZHYHU��$UWLFOH� ;;;,,� DQG� VSHFLILFDOO\�$UWLFOH�

������ELV��LV�RQO\�DSSOLFDEOH�WR�VSDFH�DVVHWV�DQG�&RQWUDFWLQJ�6WDWHV�WKDW�

KDYH�UDWLILHG�WKH�6SDFH�3URWRFRO�221 

$UWLFOH�;;9,,,�RI�WKH�6SDFH�3URWRFRO�VSHFLILHV�WKH�PDQQHU�LQ�ZKLFK�WKH�

6XSHUYLVRU\�$XWKRULW\� IRU� WKH� ,QWHUQDWLRQDO�5HJLVWU\� IRU� VSDFH� DVVHWV�

DQG�LWV�SULPDU\�IXQFWLRQ�VKDOO�EH�GHVLJQDWHG��7KH�6XSHUYLVRU\�$XWKRULW\�

VKDOO� EH� GHVLJQDWHG� DW� RU� SXUVXDQW� WR� D� UHVROXWLRQ� RI� WKH� GLSORPDWLF�

 
218� ,ELG� 

219� $UWLFOH�;;;,,����RI�WKH�6SDFH�3URWRFRO� 

220� *RRGH��VXSUD�QRWH������S������ 

221� ,ELG� 
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&RQIHUHQFH�� DQG� WKH� 6XSHUYLVRU\� $XWKRULW\� VKDOO� LVVXH� WKH� ILUVW�

UHJXODWLRQV�SULRU�WR�WKH�HQWU\�LQWR�IRUFH�RI�WKH�6SDFH�3URWRFRO�222 

)RXUWKO\��$UWLFOH� ,9� RI� WKH� 6SDFH� 3URWRFRO� FRYHUV� WKH� RXWULJKW� VDOHV��

SURVSHFWLYH� VDOHV�� DQG� VDOYDJH� RI� VSDFH� DVVHWV� 223�� 7KLV� 3URWRFRO�

VSHFLILFDOO\�PHQWLRQV�µVDOYDJH¶�RI�D�OHJDO�RU�FRQWUDFWXDO�ULJKW�RU�LQWHUHVW�

LQ��UHODWLQJ�WR�RU�GHULYHG�IURP�D�VSDFH�DVVHW�WKDW�YHVWV�LQ�WKH�LQVXUHU�XSRQ�

WKH� SD\PHQW� RI� D� ORVV� UHODWLQJ� WR� WKH� VSDFH� DVVHW�� 7KH� &DSH� 7RZQ�

&RQYHQWLRQ�RU�WKH�6SDFH�3URWRFRO�FDQQRW�DIIHFW�DQ\�OHJDO�RU�FRQWUDFWXDO�

ULJKW�WR�VDOYDJH�UHFRJQL]HG�E\�WKH�DSSOLFDEOH�ODZ�224� 7KLV�SURYLVLRQ�LV�

LQFOXGHG�EHFDXVH�LQVXUDQFH�LV�D�VLJQLILFDQW�IDFWRU�LQ�ILQDQFLQJ�RI�VSDFH�

DVVHWV�LQ�WKH�VSDFH�LQGXVWU\��  

:KLOH�GUDIWLQJ�WKH�6SDFH�3URWRFRO��VDOYDJH�LQVXUHUV�H[SUHVVHG�FRQFHUQV�

WKDW� WKH� SULRULW\� UXOH� LQ�$UWLFOH� ������ RI� WKH�&DSH�7RZQ�&RQYHQWLRQ�

FRXOG�LPSDLU�WKHLU�ULJKWV�WR�VDOYDJH��EH�LW�WLWOH�VDOYDJH�RU�UHYHQXH�VDOYDJH�

RQ� DFTXLULQJ� WLWOH� RU� ULJKWV� WR� UHYHQXH� IURP� D� VSDFH� DVVHW� IROORZLQJ�

SD\PHQW� RQ� D� FRQVWUXFWLYH� WRWDO� ORVV� 225�� $V� D� UHVXOW�� WKLV� $UWLFOH�

SURYLGHV�WKDW�DQ\�SULRULW\�GLVSXWH�LQYROYLQJ�OHJDO�RU�FRQWUDFWXDO�ULJKWV�

RI� VDOYDJH� FRQIHUUHG� E\� WKH� DSSOLFDEOH� ODZ� ZLOO� EH� UHVROYHG� LQ�

DFFRUGDQFH�ZLWK�WKH�DSSOLFDEOH�ODZ�DV�GHWHUPLQHG�E\�WKH�UXOHV�RU�SULYDWH�

LQWHUQDWLRQDO� ODZ� RI� WKH� 6WDWHV�226�� $V� D� FRQVHTXHQFH� RI� WKLV� VDOYDJH�

UHJXODWLRQ��WKH�3URWRFRO�FDQ�HQVXUH�WKDW�LQVXUDQFH�YDOXHV�LQ�WKH�VSDFH�

LQGXVWU\�UHPDLQ�VWDEOH� 

)LIWKO\��LQ�RUGHU�WR�DGGUHVV�WKH�XQLTXH�QHHGV�RI�WKH�VSDFH�LQGXVWU\�DQG�

WKH�DVVLJQPHQW�DQG�UHDVVLJQPHQW�RI�GHEWRU¶V�ULJKWV��WKH�6SDFH�3URWRFRO�

PRGLILHV�WKH�GHIDXOW�UHPHGLHV�RI�WKH�&DSH�7RZQ�&RQYHQWLRQ�227� 7KHUH�

 
222� $UWLFOHV�;;9,,,�����;;,;�RI�WKH�6SDFH�3URWRFRO� 

223� $UWLFOH�,9�RI�WKH�6SDFH�3URWRFRO� 

224� $UWLFOH�,9����RI�WKH�6SDFH�3URWRFRO� 

225� *RRGH��VXSUD�QRWH������S������ 

226� ,ELG� 

227� ,ELG���S����� 
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DUH�WZR�W\SHV�RI�UHPHGLHV�XQGHU�WKH�6SDFH�3URWRFRO��WKH�DSSOLFDWLRQ�RI�

UHPHG\� SURYLVLRQV� WR� ULJKWV� DVVLJQPHQWV� DQG� UHDVVLJQPHQWV�� DQG� WKH�

SODFHPHQW�RI�GDWD�DQG�PDWHULDOV�228� $UWLFOH�;9,,,�RI�WKH�6SDFH�3URWRFRO�

DSSOLHV� WKH� GHIDXOW� SURYLVLRQ� RI� &KDSWHU� ,,,� RI� WKH� &DSH� 7RZQ�

&RQYHQWLRQ�JRYHUQLQJ�WKH�HQIRUFHPHQW�RI�D�VHFXULW\�LQWHUHVW�WR�GHIDXOWV�

E\� WKH� GHEWRU� RU� DVVLJQRU� XQGHU� D� ULJKWV� DVVLJQPHQW� RU� ULJKWV�

UHDVVLJQPHQW��ZKLFK�LV�RQO\�DSSOLFDEOH�WR�LQWDQJLEOH�SURSHUW\�229�  

8QGHU�$UWLFOH�;,;�RI�WKH�6SDFH�3URWRFRO��WKH�SODFHPHQW�RI�FRPPDQG�

FRGHV�DQG�UHODWHG�GDWD��DV�ZHOO�DV�PDWHULDOV��ZLWK�DQRWKHU�SHUVRQ�LQ�RUGHU�

WR�WDNH�SRVVHVVLRQ�RI��HVWDEOLVK�FRQWURO�RYHU��RU�RSHUDWH�WKH�VSDFH�DVVHW�

LV�DSSOLFDEOH�230� $UUDQJHPHQWV�LQYROYLQJ�D�VDWHOOLWH�FRPPDQG�FRGH�WKDW�

LV�DQ�HQFU\SWLRQ�NH\�WR�JUDQW�FRQWURO�RI�D�VDWHOOLWH�FDQ�EH�PDGH�WR�GHSRVLW�

WKH�FRGH�LQ�WKH�HVFURZ�DFFRXQW�ZLWK�D�WKLUG�SDUW\�DQG�WR�JLYH�WKH�FUHGLWRU�

WKH�DELOLW\�WR�FKDQJH�WKH�FRPPDQG�FRGH�DQG�VHL]H�FRQWURO�RI�WKH�VDWHOOLWH�

LQ�WKH�HYHQW�RI�WKH�GHEWRU¶V�GHIDXOW�231� 7KLV�SURYLVLRQ��KRZHYHU��ZLOO�QRW�

DSSO\�LI�D�&RQWUDFWLQJ�6WDWH�KDV�LWV�ODZV�DQG�UHJXODWLRQV�WKDW�SURKLELW��

UHVWULFW�RU�LPSRVH�FRQGLWLRQV�RQ�WKH�SODFHPHQW�RI�FRPPDQG�FRGHV�DQG�

UHODWHG�GDWD�DQG�PDWHULDOV�232 

7KH�UHDVRQDEOH�GD\V¶�UHTXLUHPHQW�RI�SULRU�QRWLFH��ZKLFK�LV�VSHFLILHG�LQ�

$UWLFOH������LQ�WKH�&DSH�7RZQ�&RQYHQWLRQ�DV����RU�PRUH�FDOHQGDU�GD\V��

LV�PRGLILHG�LQ�WKH�6SDFH�3URWRFRO�WR�D�PLQLPXP�RI����ZRUNLQJ�GD\V�233�

7KHUH� LV�DOVR�D�PRGLILFDWLRQ� WR� WKH� µVSHHG�UHOLHI¶�SURYLVLRQ�RI�$UWLFOH�

;;�RI�WKH�6SDFH�3URWRFRO�WR�SURYLGH�JUHDWHU�FHUWDLQW\�234 

 
228� $UWLFOHV�;9,,,��;;9,��;,;�RI�WKH�6SDFH�3URWRFRO� 

229� $UWLFOH�;9,,,����RI�WKH�6SDFH�3URWRFRO��VHH�DOVR�*RRGH��VXSUD�QRWH������S������ 

230� $UWLFOH�;,;�RI�WKH�6SDFH�3URWRFRO� 

231� *RRGH��VXSUD�QRWH������S������ 

232� ,ELG� 

233� $UWLFOH�;9,,����RI�WKH�6SDFH�3URWRFRO��VHH�DOVR�*RRGH��VXSUD�QRWH������S������ 

234�� $UWLFOH� ;;� RI� WKH� 6SDFH� 3URWRFRO�� VHH� DOVR� $UWLFOH� ��� RI� WKH� &DSH� 7RZQ�
&RQYHQWLRQ� 



61 

 

7KH� PRVW� VLJQLILFDQW� FKDQJHV� WR� WKH� UHPHGLHV�� KRZHYHU�� DUH� WKH�

SURYLVLRQV�RQ�SK\VLFDOO\�OLQNHG�DVVHWV�DQG�WKH�SXEOLF�VHUYLFH�UHVWULFWLRQ�

XQGHU�$UWLFOHV� ;9,,���� DQG� ;;9,,�235�� 7KH� SURYLVLRQ� RQ� SK\VLFDOO\�

OLQNHG�DVVHWV�LV�LQWHQGHG�WR�SURWHFW�WKH�RSHUDWLRQ�RI�D�SK\VLFDOO\�OLQNHG�

DVVHW� ZLWKRXW� DQ\� ULVNV� E\� FUHGLWRUV� ZKR�PD\� JLYH� QHJDWLYH� HIIHFWV��

7KHUH� DUH� VHYHUDO� H[DPSOHV� WKDW� LQFOXGH� UHORFDWLRQ� RI� WKH� HQIRUFLQJ�

FUHGLWRU¶V�DVVHW��GHSULYLQJ� WKH�RWKHU�FUHGLWRU� RI� WKH�DELOLW\� WR�HQIRUFH��

UHGXFLQJ�RU� UHVWULFWLQJ� WKH� OLQNHG� DVVHW¶V� DFFHVV� WR� SRZHU�� SUHYHQWLQJ�

FRPPXQLFDWLRQV�ZLWK�WKH�DVVHW��DQG�LQWHUIHULQJ�ZLWK�LWV�UDGLR�IUHTXHQF\�

FRPPXQLFDWLRQV�236�  

&RQFHUQLQJ�WKH�OLPLWDWLRQ�RI�UHPHGLHV�LQ�UHVSHFW�RI�SXEOLF�VHUYLFH��WKH�

SXEOLF�VHUYLFH�UHVWULFWLRQ�LV�DQ�H[WUHPHO\�QHFHVVDU\�UHJXODWLRQ�JLYHQ�WKH�

QDWXUH�RI� WKH�VSDFH�LQGXVWU\��ZKLFK�KDV� WKH�SRWHQWLDO�WR� LPSDLU�SXEOLF�

KHDOWK�� QDWLRQDO� VHFXULW\�� DQG� RWKHU� FULWLFDO� SXEOLF� VHUYLFHV�237�� 7KXV��

$UWLFOH�;;9,,� RI� WKH� 6SDFH� 3URWRFRO� SURYLGHV� D�PLGGOH� JURXQG� WKDW�

VHHNV�WR�VWULNH�D�EDODQFH�EHWZHHQ�FUHGLWRUV¶�UHPHGLHV�DQG�WKH�GHEWRU¶V�

VROYHQF\�IRU�WKHLU�LQWHUHVWV�ZLWK�WKH�SXEOLF�VHUYLFH�SURYLGHU�LQ�RUGHU�WR�

HQVXUH�WKH�FRQWLQXDWLRQ�RI�SXEOLF�VHUYLFHV�238 

7KH� 6SDFH� 3URWRFRO� DOVR� SURYLGHV� FUHGLWRU� UHPHGLHV� WDLORUHG� WR� WKH�

XQLTXH�FKDUDFWHULVWLFV�RI�VSDFH�DVVHWV��$V�D�UHVXOW��ILQDQFLDO�LQVWLWXWLRQV�

FDQ�VWD\�PRUH�FRQILGHQW�LQ�WKHLU�DELOLW\�WR�VHL]H�D�GHEWRU¶V�VSDFH�DVVHWV�

LQ� WKH� HYHQW� RI� D� GHEWRU¶V� GHIDXOW��7KH�3URWRFRO� DOVR�EHQHILWV� SURMHFW�

ILQDQFH�VWUXFWXUHV�WKDW�UHO\�RQ�D�VWURQJ�VHFXULW\�SDFNDJH�239 

)LQDOO\��WKLV�3URWRFRO�FRQWDLQV�QRW�RQO\�WKH�DIRUHPHQWLRQHG�IHDWXUHV�EXW�

DOVR� VLJQLILFDQW� SURYLVLRQV� UHJDUGLQJ� WKH� MXULVGLFWLRQ� DQG� ZDLYHU� RI�

 
235� $UWLFOHV�;9,,�����;;9,,�RI�WKH�6SDFH�3URWRFRO��VHH�DOVR�*RRGH��VXSUD�QRWH������
S������ 

236� ,ELG� 

237� ,ELG���S������ 

238� ,ELG� 

239� 6XQGDKO��VXSUD�QRWH����S����� 
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VRYHUHLJQ� LPPXQLW\�� UHODWLRQVKLS�ZLWK�RWKHU� H[LVWLQJ�ERGLHV� RI� VSDFH�

ODZ��VXFK�DV�WKH�2XWHU�6SDFH�7UHDWLHV�RU�LQVWUXPHQWV�RI�WKH�,QWHUQDWLRQDO�

7HOHFRPPXQLFDWLRQV� 8QLRQ�� 7KH� 6SDFH� 3URWRFRO� GRHV� QRW� DIIHFW� WKH�

SRZHU�RI�&RQWUDFWLQJ�6WDWHV�WR�UHJXODWH�WKH�JUDQW�RU�WUDQVIHU�RI�OLFHQVHV��

WKH�H[SRUW�RI�FRQWUROOHG�JRRGV��RU�PDWWHUV�RI�QDWLRQDO�VHFXULW\�240 

 

 

III. 7KH�/HJDO�,VVXHV�&RQFHUQLQJ�&XUUHQW�$VVHW�EDVHG�)LQDQFH�/HJDO�

)UDPHZRUN 

 

$V� SUHYLRXVO\� GLVFXVVHG�� WKH� &DSH�7RZQ� &RQYHQWLRQ� DQG� WKH� 6SDFH�

3URWRFRO� DUH� XQTXHVWLRQDEO\� SLRQHHULQJ� V\VWHP� RI� LQWHUQDWLRQDO�

KDUPRQL]HG�SULYDWH�ODZ��+RZHYHU��ZK\�WKH�6SDFH�3URWRFRO�KDV�QRW�EHHQ�

UHJDUGHG�DV�XVHIXO�DV�LW�VKRXOG�KDYH�EHHQ�LQ�WHUPV�RI�FRQWUDFW�UHJXODWLRQ�

UHPDLQV�XQDQVZHUHG��7KLV�&KDSWHU�H[DPLQHV�D�QXPEHU�RI�LVVXHV�LQ�WKH�

6SDFH�3URWRFRO�DQG�UHDVRQV�WKDW�LW�KDV�QRW�EHHQ�UHJDUGHG�DV�FRQVWUXFWLYH�

LQFOXGLQJ�WKH�GHILQLWLRQ�RI�µVSDFH�DVVHWV�¶� WKH�ULVNV�DVVRFLDWHG�ZLWK�DQ�

DVVHW�EDVHG�UHJLVWU\� IRU�VSDFH�DVVHWV�� WKH�SURYLVLRQ�RI� µSXEOLF�VHUYLFH�

UHVWULFWLRQ�¶� WKH� GHFODUDWLRQV� RSWLRQ�� DQG� WKH� GHVLJQDWLRQ� RI� WKH�

µ6XSHUYLVRU\�$XWKRULW\�¶ 

 

 

1. 7KH�&RQFHSW�RI�6SDFH�$VVHW 

 

8QGHU� WKH� 6SDFH� 3URWRFRO�� D� µVSDFH� DVVHW¶� LV� GHILQHG� WR� LQFOXGH� D�

VSDFHFUDIW��DV�ZHOO�DV�D�SD\ORDG��D�SDUW�RI�D�VSDFHFUDIW�RU�SD\ORDG�VXFK�

DV� D� WUDQVSRQGHU� WKDW� LV� LQ� VSDFH�RU� LV� µGHVLJQHG� WR�EH� ODXQFKHG� LQWR�

 
240� $UWLFOHV�;;;,,,��;;;9��;;9,�RI�WKH�6SDFH�3URWRFRO� 
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VSDFH�¶241�� 7KH� ODWWHU� WZR� W\SHV� RI� DVVHWV�� D� SD\ORDG� DQG� D� SDUW� RI� D�

VSDFHFUDIW�RU�SD\ORDG��TXDOLI\�DV�VSDFH�DVVHWV�RQO\�WR�WKH�H[WHQW�WKDW�WKH\�

DUH� FDSDEOH� RI� EHLQJ� UHJLVWHUHG� VHSDUDWHO\� LQ� DFFRUGDQFH� ZLWK� WKH�

UHJXODWLRQV�242� 7KLV� GHILQLWLRQ� DOORZV� WKH� FUHDWLRQ�RI� DQ� LQWHUQDWLRQDO�

LQWHUHVW�LQ�DQ�DVVHW�WKDW�LV�DOUHDG\�LQ�RXWHU�VSDFH�DQG�D�VSDFH�DVVHW�WKDW�

KDV� QRW� \HW� EHHQ� ODXQFKHG� 243�� $V� WKH� PDMRULW\� RI� IXQGLQJ� IRU� D�

VSDFHFUDIW�RFFXUV�EHIRUH�ODXQFK��WKH�6SDFH�3URWRFRO�DSSOLHV�WR�DQ�REMHFW�

DW�WKH�PRPHQW�RI�PDQXIDFWXUH�ZKHQ�LW�FDQ�EH�LGHQWLILHG�DV�D�VSDFH�DVVHW� 

,Q�VRPH�LQVWDQFHV��LW�PD\�EH�GLIILFXOW�WR�GHWHUPLQH�ZKHWKHU�DQ�DVVHW�LV�

GHVLJQHG� WR� EH� ODXQFKHG� LQWR� VSDFH� RU� QRW��:LWK� WKH� XQLTXH� GHVLJQ�

UHTXLUHPHQWV�IRU�DQ�DVVHW�WR�VXUYLYH�WKH�VSDFH�HQYLURQPHQW��LW�DSSHDUV�

VWUDLJKWIRUZDUG�WR�GHILQH�ZKDW�FRQVWLWXWHV�D�VSDFH�DVVHW�GHVLJQHG�IRU�XVH�

LQ�VSDFH��$Q�RQJRLQJ�OHJDO�DUJXPHQW�RYHU�WKH�GHOLPLWDWLRQ�RI�DLU�VSDFH�

DQG�RXWHU�VSDFH�DV�ZHOO�DV�WHFKQRORJLFDO�GHYHORSPHQW�LQ�SURFHVV�PDNHV�

LW�KDUG�WR�GLVWLQJXLVK�REMHFWV�WKDW�DUH�GHVLJQHG�IRU�ODXQFK�LQWR�VSDFH� 

7KLV� GHILQLWLRQ� LV� XQLTXH� LQ� WKDW� LW� SURYLGHV� IRU� WKH� UHFRJQLWLRQ� RI� D�

SD\ORDG�� SDUWV� RI� D� VSDFHFUDIW� RU� D� SD\ORDG� DV� LQWHUQDWLRQDO� LQWHUHVWV�

ZKLFK� LV� QRW� SHUPLWWHG�XQGHU� RWKHU�3URWRFROV� DORQJ�ZLWK� WKH�$LUFUDIW�

3URWRFRO�244� +RZHYHU��EHFDXVH�WKHUH�DUH�QXPHURXV�SD\ORDGV�DQG�SDUWV�

RI�D�VSDFHFUDIW�RU�SD\ORDG��GHOHJDWLRQV�DW� WKH�'LSORPDWLF�&RQIHUHQFH�

ZHUH� XQDEOH� WR� GHWHUPLQH� ZKDW� ZLOO� EH� WKH� VXEMHFW� RI� ILQDQFLQJ�

WUDQVDFWLRQV�XQGHU�WKH�&DSH�7RZQ�&RQYHQWLRQ�DQG�WKH�6SDFH�3URWRFRO�

LQ� SUDFWLFH� 245�� )XUWKHUPRUH�� WKH� 6XSHUYLVRU\�$XWKRULW\� ZLOO� UHJXODWH�

ZKHWKHU� D� SD\ORDG�� D� SDUW� RI� D� VSDFHFUDIW� RU� SD\ORDG� VKRXOG� EH� WKH�

 
241� $UWLFOH�,����N��RI�WKH�6SDFH�3URWRFRO� 

242� ,ELG� 

243 Sundahl, supra note 5, p. 35. 

244� 0F3KLOOLSV��5RVHQ��.R]XND��.HQQHG\��VXSUD�QRWH������S����� 

245� ,ELG� 
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VXEMHFW�RI�UHJLVWUDEOH�LQWHUQDWLRQDO�LQWHUHVWV�RU�QRW�DIWHU�LW�LV�FUHDWHG�246�

+HQFH��$UWLFOH� ,����N��RI� WKH�6SDFH�3URWRFRO�VSHFLILFDOO\� LQFOXGHV� WKH�

SKUDVH��³LQ�UHVSHFW�RI�ZKLFK�D�VHSDUDWH�UHJLVWUDWLRQ�PD\�EH�HIIHFWHG�LQ�

DFFRUGDQFH�ZLWK�WKH�UHJXODWLRQV�´ 

 

 

2. 7KH�(UURU�5LVN�$VVHW�EDVHG�5HJLVWU\ 

 

$SDUW�IURP�WKH�LVVXH�UHJDUGLQJ�WKH�GHILQLWLRQ�RI�D�µVSDFH�DVVHW�¶�WKH�RWKHU�

RQH�LV�WKH�LGHQWLILFDWLRQ�RI�DQ�DVVHW��$V�WKH�&DSH�7RZQ�&RQYHQWLRQ�DQG�

WKH�6SDFH�3URWRFRO�DUH�EDVHG�RQ�DVVHW�UHJLVWUDWLRQ��WKH\�DUH�QRW�DEOH�WR�

RUJDQL]H� LQWHUQDWLRQDO� LQWHUHVWV� SURSHUO\� LI� DVVHW� LGHQWLILFDWLRQ� LV� QRW�

DSSOLFDEOH��  

'XH�WR�WKH�ODFN�RI�D�XQLYHUVDOO\�FRQVROLGDWHG�V\VWHP�IRU�DOORFDWLQJ�VHULDO�

QXPEHUV� WR� VSDFH� DVVHWV�� HDFK� PDQXIDFWXUHU� XVHV� GLIIHUHQW� VHULDO�

QXPEHULQJ�V\VWHPV�DQG�D�FRRUGLQDWHG�V\VWHP�GRHV�QRW�H[LVW��7R�DGGUHVV�

WKLV� SUREOHP�� WKH� 3UHSDUDWRU\� &RPPLVVLRQ� DGRSWHG� D� µXQLTXH�

LGHQWLILFDWLRQ�QXPEHU¶247� IRU�VSDFH�DVVHW� LGHQWLILFDWLRQ�� LVVXHG�E\� WKH�

5HJLVWUDU�248�� 7KH� RZQHU� RI� D� VSDFH� DVVHW� PD\� UHTXHVW� LVVXDQFH� RI� D�

µXQLTXH�LGHQWLILFDWLRQ�QXPEHU¶�E\�SURYLGLQJ�WKH�IROORZLQJ�LQIRUPDWLRQ��

�D�� WKH�QDPH�RI� WKH�RZQHU�� �E�� WKH�QDPH�RI� WKH�PDQXIDFWXUHU�� �F�� WKH�

PDQXIDFWXUHU¶V�FRQWUDFW�UHIHUHQFH�QXPEHU�DQG��G��WKH�FDWHJRU\�RI�VSDFH�

DVVHW�249� +RZHYHU��RQH�PD\�GLVFRYHU�WKDW�LW� LV�QRW�IHDVLEOH�WR�LGHQWLI\�

 
246�� .R]XND�� 6RXLFKLURX�� 7DQLJXFKL�� )XNL�� $Q� (FRQRPLF� $VVHVVPHQW� RI� WKH� 6SDFH�
$VVHWV�3URWRFRO�WR�WKH�&DSH�7RZQ�&RQYHQWLRQ��8QLIRUP�/DZ�5HYLHZ��9RO������������
S������ 

247� 6HFWLRQ�����RI�WKH�6SDFH�5HJLVWU\�5HJXODWLRQV��3UHS��&RPP��6SDFH���'RF����UHY��
��������� 

248� 0F3KLOOLSV��5RVHQ��.R]XND��.HQQHG\��VXSUD�QRWH������S����� 

249� $QQH[���RI�WKH�6SDFH�5HJLVWU\�5HJXODWLRQV� 
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HDFK�VSDFH�DVVHW�XQLTXHO\� VLPSO\�ZLWK� WKH� LWHP�� W\SH��DQG�DVVRFLDWHG�

FRQWUDFW�LQ�RUGHU�WR�FRYHU�DOO�SUHVHQW�DQG�IXWXUH�VSDFH�DVVHWV�250�  

7R� HQVXUH� WKDW� WKLV� V\VWHP� LV� SURSHUO\� XWLOL]HG�� DQ� LQWHUQDWLRQDOO\�

VWDQGDUGL]HG�FODVVLILFDWLRQ�RI�VSDFH�DVVHWV�VKRXOG�EH�HVWDEOLVKHG�WR�VHUYH�

DV�D�FRPPRQ�UHIHUHQFH�SRLQW�IRU�LGHQWLI\LQJ�VSDFH�DVVHWV�251 

$UWLFOH�;9,,����RI�WKH�6SDFH�3URWRFRO�SURYLGHV�WKDW 

³>X@QOHVV�RWKHUZLVH�DJUHHG��D�FUHGLWRU�PD\�QRW�HQIRUFH�DQ�LQWHUQDWLRQDO�

LQWHUHVW�LQ�D�VSDFH�DVVHW�WKDW�LV�SK\VLFDOO\�OLQNHG�ZLWK�DQRWKHU�VSDFH�DVVHW�

VR�DV�WR�LPSDLU�RU�LQWHUIHUH�ZLWK�WKH�RSHUDWLRQ�RI�WKH�RWKHU�VSDFH�DVVHW�LI�

DQ�LQWHUQDWLRQDO�LQWHUHVW�RU�VDOH�KDV�EHHQ�UHJLVWHUHG�ZLWK�UHVSHFW�WR�WKH�

RWKHU�VSDFH�DVVHW�SULRU� WR� WKH� UHJLVWUDWLRQ�RI� WKH� LQWHUQDWLRQDO� LQWHUHVW�

EHLQJ�HQIRUFHG�´252 

7KLV�PHDQV�WKDW�D�FUHGLWRU�VKRXOG�EH�DZDUH�RI�SUH�H[LVWLQJ�LQWHUQDWLRQDO�

LQWHUHVWV�LQ�WKH�VSDFH�DVVHW�DV�ZHOO�DV�WKRVH�LQ�RWKHU�VSDFH�DVVHWV�WKDW�DUH�

SK\VLFDOO\�OLQNHG�WR�WKH�IRUPHU�ZKLOH�UHJLVWHULQJ�WKH�VSDFH�DVVHW�253� 'XH�

WR�WKH�SURYLVLRQ�RI�SK\VLFDOO\�OLQNHG�DVVHWV��LI�D�SD\ORDG�RU�WUDQVSRQGHU�

LV� UHJLVWHUHG� DV� DQ� LQWHUQDWLRQDO� LQWHUHVW� SULRU� WR� EHLQJ� DWWDFKHG� WR� D�

VSDFHFUDIW��LWV�LQWHUQDWLRQDO�LQWHUHVW�UHJLVWUDWLRQ�ZLOO�QRW�EH�LQFOXGHG�LQWR�

WKH�XQLTXH�LGHQWLILFDWLRQ�QXPEHU�RI�WKH�VSDFHFUDIW�254� $V�D�UHVXOW��HYHQ�

LI� WKH� FUHGLWRU� FRQGXFWHG� D� WKRURXJK� FKHFN� RI� WKH� 5HJLVWU\� IRU�

LQIRUPDWLRQ� DERXW� WKH� VSDFHFUDIW� EHIRUH� UHJLVWHULQJ� WKH� DVVHW�� WKH�

FUHGLWRU�PD\�IDFH�GLIILFXOWLHV�LQ�FROOHFWLQJ�WKH�IXQGV� 

 
250� 6HH�� ,QWHUQDWLRQDO�2UJDQL]DWLRQ� IRU�6WDQGDUGL]DWLRQ� �,62��� ,62�7&����%XVLQHVV�
3ODQ�� DYDLODEOH� DW��
KWWSV���LVRWF�LVR�RUJ�OLYHOLQN�OLYHOLQN�IHWFK������������������,62B7&B���B$LUFUDIW
BDQGBVSDFHBYHKLFOHVBSGI"QRGHLG �������	YHUQXP ����ODVW�DFFHVVHG����-XO\��������
VHH�DOVR�$PHWRYD��VXSUD�QRWH������S������ 

251� ,ELG� 

252� $UWLFOH�;9,,����RI�WKH�6SDFH�3URWRFRO� 

253� 0F3KLOOLSV��5RVHQ��.R]XND��.HQQHG\��VXSUD�QRWH������S����� 

254� ,ELG� 

https://isotc.iso.org/livelink/livelink/fetch/2000/2122/687806/ISO_TC_020_Aircraft_and_space_vehicles_pdf?nodeid=1195698&vernum=-2
https://isotc.iso.org/livelink/livelink/fetch/2000/2122/687806/ISO_TC_020_Aircraft_and_space_vehicles_pdf?nodeid=1195698&vernum=-2
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3. 0DWWHUV�5HODWLQJ�WR�3XEOLF�6HUYLFH�5HVWULFWLRQ�  

 

2QH�FRXOG�DUJXH�WKDW�WKH�QDWXUH�RI�µSXEOLF�VHUYLFH¶�DQG�WKH�SURYLVLRQ�RI�

SXEOLF�VHUYLFH�UHVWULFWLRQV�ZHUH�WKH�PRVW�FRPSOLFDWHG�LVVXHV�WR�UHVROYH�

GXULQJ�WKH�HVWDEOLVKPHQW�RI�WKH�6SDFH�3URWRFRO��6SDFH�DFWLYLWLHV�KDYH�

KLVWRULFDOO\�DQG�FRQWLQXRXVO\�VHUYHG�GXDO�SXUSRVHV��PLOLWDU\�DQG�FLYLO��

7KH\�KDYH�EHHQ�GRPLQDWHG�DQG�FRQWUROOHG�E\�VRYHUHLJQ�6WDWHV�DQG��RU�

SULYDWH� HQWLWLHV�� RU� MRLQWO\� RFFXSLHG� DQG� FRQWUROOHG� UHJDUGOHVV� RI�

SXUSRVHV� 255�� 6XFK� GLVWLQFWLYH� FKDUDFWHULVWLF� RI� WKH� VSDFH� LQGXVWU\�

FRQFHUQHG�WKH�VXE�FRPPLWWHH�DV�WKH\�GLVFXVVHG�GHIDXOW�SURYLVLRQV�IRU�D�

VSDFH� DVVHW�� RQH� WKDW� LV� XVHG� IRU� D� SXEOLF� VHUYLFH�� 7KH� FRPPLWWHH�

SDUWLFXODUO\� H[SUHVVHG� FRQFHUQV� RYHU� SRWHQWLDO� SRVVLEOH� GLVFRQWLQXHG�

SXEOLF� IXQFWLRQV� RI� D� VDWHOOLWH� DV� D� UHVXOW� RI� XQLIRUP� GHIDXOW�

SURYLVLRQV�256� 7R�ILQG�D�SURSHU�EDODQFH�EHWZHHQ�D�FUHGLWRU¶V�H[HUFLVH�RI�

UHPHGLHV� DQG� WKH� SURWHFWLRQ� RI� WKH� SXEOLF� LQWHUHVW� LQ� WKLV� UHJDUG�� WKH�

FRPPLWWHH�LQFOXGHG�FHUWDLQ�OLPLWDWLRQV�RQ�UHPHGLHV�FODXVHV�IRU�D�SXEOLF�

VHUYLFH�VSDFH�DVVHW�LQ�WKH�6SDFH�3URWRFRO� 

$UWLFOH�;;9,,�RI�WKH�6SDFH�3URWRFRO�VSHFLILHV�WKDW�LI�D�SXEOLF�VHUYLFH�

QRWLFH� LV�UHJLVWHUHG��D�FUHGLWRU�FDQQRW�HQIRUFH�DQ\�UHPHG\�DJDLQVW� WKH�

VSDFH�DVVHW�LI�WKH�HQIRUFHPHQW�RI�WKDW�UHPHG\�³ZRXOG�PDNH�WKH�VSDFH�

DVVHW�XQDYDLODEOH�IRU�WKH�SURYLVLRQ�RI�WKH�UHOHYDQW�SXEOLF�VHUYLFH�´257� $W�

WKH� VDPH� WLPH�� WKH�$UWLFOH� SURYLGHV� D� QXPEHU� RI� UHVWULFWLRQV� RQ� WKH�

DSSOLFDWLRQ� RI� WKLV� SURYLVLRQ� RQ� UHPHGLHV� LQ� RUGHU� WR� PLWLJDWH� WKH�

FUHGLWRU¶V�HFRQRPLF�LPSDFW��,W�VWDWHV�WKDW�WKH�FODXVH�DSSOLHV�RQO\�WR�WKH�

 
255 Johnson, supra note 100, p. 51. 

256� 81,'52,7, Annual Report ± 2009, II. Legislative Activities, A. Work in Progress. 
1. International Interests in Mobile Equipment a. Preliminary draft Space Protocol, 
Rome (2009) p. 9; see also Johnson, VXSUD�QRWH������S����� 

257� $UWLFOH�;;9,,����RI�WKH�6SDFH�3URWRFRO� 
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HQIRUFHPHQW�RI�DQ�LQWHUQDWLRQDO�LQWHUHVW�LQ�D�VSDFH�DVVHW�WKDW�SHUIRUPV�D�

SXEOLF�VHUYLFH�LQGLFDWHG�LQ�D�UHJLVWHUHG�µSXEOLF�VHUYLFH�QRWLFH�¶258� 7KH�

FODXVH�RQ�WKH�HQIRUFHPHQW�RI�UHPHGLHV�ZLOO�QRW�DSSO\�WR�LQWHUQDWLRQDO�

LQWHUHVWV� WKDW� ZHUH� UHJLVWHUHG� SULRU� WR� WKH� UHJLVWUDWLRQ� RI� WKH� SXEOLF�

VHUYLFH� QRWLFH�259�� 7KH� FODXVH� RQ� UHPHGLHV� SUHFOXGHV� WKH� H[HUFLVH� RI�

UHPHGLHV�WKDW�LPSDLU�WKH�SURYLVLRQ�RI�WKH�SXEOLF�VHUYLFHV�260� ,W�PHDQV�LI�

WKH�SXEOLF�VHUYLFH�SURYLGHU�IDLOV�LWV�REOLJDWLRQV�WR�WKH�GHEWRU��WKH�VWD\�LV�

LPPHGLDWHO\� OLIWHG� DOORZLQJ� WKH� FUHGLWRU� WR� SXUVXH� DOO� DYDLODEOH�

UHPHGLHV�261 

+RZHYHU��WKH�OLPLWDWLRQ�RI�WKH�HQIRUFHPHQW�RI�UHPHGLHV�XQGHU�$UWLFOH�

;;9,,�����DSSOLHV�RQO\�LQ�WKUHH�FLUFXPVWDQFHV��)LUVW��WKH�LQWHUQDWLRQDO�

LQWHUHVW�ZDV� FUHDWHG�EHIRUH� WKH�GHEWRU� HQWHUHG� LQWR� WKH�SXEOLF�VHUYLFH�

DJUHHPHQW�262� 6HFRQG��WKH�FUHGLWRU�GLG�QRW�NQRZ�WKH�VHUYLFH�DJUHHPHQW�

ZKHQ�UHJLVWHULQJ�LWV�LQWHUQDWLRQDO�LQWHUHVW�263� 7KLUG��WKH�UHOHYDQW�SXEOLF�

VHUYLFH�QRWLFH�ZDV�UHJLVWHUHG�PRUH�WKDQ�VL[�PRQWKV�DIWHU�WKH�ODXQFK�RI�

WKH�UHOHYDQW�VSDFH�DVVHW�264 

,W�LV�DOVR�DQ�LVVXH�WKDW�WKHUH�LV�QR�FRQVHQVXV�UHJDUGLQJ�WKH�GHILQLWLRQ�RI�

D� µSXEOLF� VHUYLFH¶� LQ�$UWLFOH� ;;9,,� RI� WKH� 6SDFH� 3URWRFRO�� 5HODWHG�

SDUWLHV�FDQ�DVFHUWDLQ�WKDW�D�VSDFH�DVVHW�LV�EHLQJ�XVHG�IRU�D�SXEOLF�VHUYLFH�

RQO\�E\�UHJLVWHULQJ�D�µSXEOLF�VHUYLFH�QRWLFH¶�LQ�WKH�,QWHUQDWLRQDO�5HJLVWU\��

DQG� WKH� QRWLFH� VKRXOG� GHVFULEH� WKH� VHUYLFHV� LQWHQGHG� WR� VXSSRUW� WKH�

SURYLVLRQ�RI�D�SXEOLF�VHUYLFH�UHFRJQL]HG�DV�VXFK�XQGHU�WKH�DSSOLFDEOH�

ODZV� RI� WKH� UHOHYDQW� &RQWUDFWLQJ� 6WDWH� DW� WKH� WLPH� RI� UHJLVWUDWLRQ�265�

 
258� $UWLFOH�;;9,,����RI�WKH�6SDFH�3URWRFRO� 

259� $UWLFOH�;;9,,����RI�WKH�6SDFH�3URWRFRO� 

260� $UWLFOH�;;9,,����RI�WKH�6SDFH�3URWRFRO� 

261� ,ELG���VHH�DOVR�6XQGDKO��VXSUD�QRWH����S������ 

262� $UWLFOH�;;9,,����RI�WKH�6SDFH�3URWRFRO� 

263� ,ELG� 

264� $UWLFOH�;;9,,�����RI�WKH�6SDFH�3URWRFRO� 

265� $UWLFOH�;;9,,����D��RI�WKH�6SDFH�3URWRFRO��*RRGH��VXSUD�QRWH������S������ 



68 

 

(YHQ� LI� WKH� VSDFH� DVVHW� LV� QRW� LQWHQGHG� IRU� D� SXEOLF� XVH�� LW� PD\� EH�

SURWHFWHG� E\� WKH� SXEOLF� VHUYLFH� UHVWULFWLRQ� SURYLVLRQ� LI� WKH� GHEWRU�

UHJLVWHUHG�LW�ZLWK�WKH�SXEOLF�VHUYLFH�QRWLFH��7KH�DEVHQFH�RI�D�GHILQLWLRQ�

RI� µSXEOLF� VHUYLFH¶� \LHOGV� WKH� VFRSH� RI� WKH� SURYLVLRQ� WRR� YDJXH� WR�

GHWHUPLQH�WR�ZKLFK�H[WHQW�WKH�WHUP�µSXEOLF�VHUYLFH¶�FDQ�EH�LQWHUSUHWHG�

ZLWKRXW� XSVHWWLQJ� WKH� EDODQFH� EHWZHHQ� UHPHGLHV� DQG� SXEOLF� LQWHUHVW�

SURWHFWLRQ� 

 

 

4. 7KH�'HFODUDWLRQV�2SWLRQ�RI�&RQWUDFWLQJ�6WDWHV 

 

7KH�&DSH�7RZQ�&RQYHQWLRQ� DQG� WKH�6SDFH�3URWRFRO� KDYH�RSW�LQ� DQG�

RSW�RXW�FODXVHV�ZLWK�QR�UHVHUYDWLRQ�WR�SURKLELW�UHVHUYDWLRQV�EXW�SHUPLW�

VSHFLILF�RSW�RXW�GHFODUDWLRQV�266� 2SW�LQ�FODXVHV�DUH�GHILQHG�DV�RSWLRQDO�

FODXVHV�ZKLFK�DUH�EDVHG�RQ�WKH�ZLOO�RI�WKH�&RQWUDFWLQJ�6WDWHV�WR�DFFHSW�

WKH�DGGLWLRQDO�REOLJDWLRQ�VHW�RXW�LQ�WKH�FODXVH��2SW�RXW�FODXVHV�DUH�WKH�

RSSRVLWH�RI�RSW�LQ�FODXVHV�VXFK�WKDW�&RQWUDFWLQJ�6WDWHV�PXVW�GHFODUH�WR�

EH� VXEMHFW� WR� DGGLWLRQDO� OHJDO� REOLJDWLRQV�267�0RVW� RI� WKH�&RQWUDFWLQJ�

6WDWHV�DOUHDG\�XVH�VRPH�RI�WKHVH�FODXVHV�HQWKXVLDVWLFDOO\� 

)RU�LQVWDQFH��$UWLFOH�������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ�FRQWDLQV�RSW�

LQ�FODXVHV�HVWDEOLVKLQJ�SULRULW\�UXOHV�IRU�SUH�H[LVWLQJ�ULJKWV�RU�LQWHUHVWV��

7KUHH�6WDWHV��&DQDGD��0H[LFR��DQG�*KDQD��KDYH�GHFODUHG�DQ�RSW�LQ�WR�

WKLV� SURYLVLRQ� 268�� ([FHSW� 6H\FKHOOHV�� 6\ULDQ� $UDE� 5HSXEOLF�� DQG�

 
266� $UWLFOH����RI�WKH�&DSH�7RZQ�&RQYHQWLRQ��VHH�DOVR�$UWLFOHV�;/,��;/,,��;/,,,�RI�
WKH�6SDFH�3URWRFRO� 

267� *DOEUDLWK��-HDQ��7UHDW\�2SWLRQV��7RZDUGV�D�%HKDYLRUDO�8QGHUVWDQGLQJ�RI�7UHDW\�
'HVLJQ��9LUJLQLD�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ��9RO������������S������ 

268� $UWLFOH�������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 
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=LPEDEZH��DOO�&RQWUDFWLQJ�6WDWHV�KDYH�GHFODUHG�DQ�RSW�RXW�RI�$UWLFOH�

�������ZKLFK�VWLSXODWHV�H[WUD�MXGLFLDO�UHPHGLHV�269 

7KH� SXUSRVH� RI� WKHVH� FODXVHV� LV� WR� SURYLGH� 6WDWHV� ZLWK� IOH[LELOLW\��

ZKHUHDV�RSW�LQ�DQG�RSW�RXW�FODXVHV�DUH�ELQGLQJ�ZLWKRXW�DQ\�DFFHSWDQFH�

RI�RWKHU�&RQWUDFWLQJ�6WDWHV��+RZHYHU��WKLV�JRHV�DJDLQVW�WKH�YHU\�SXUSRVH�

RI� WKH� &DSH� 7RZQ� &RQYHQWLRQ� DQG� WKH� 6SDFH� 3URWRFRO�� ZKLFK� DUH�

HVWDEOLVKHG�WR�KDUPRQL]H�SULRULWL]DWLRQ��SURWHFWLRQ�DQG�HQIRUFHPHQW�RI�

ULJKWV�LQ�PXOWL�MXULVGLFWLRQDO�PRELOH�HTXLSPHQW��  

)RUWXQDWHO\��RSW�LQ�DQG�RSW�RXW�SURYLVLRQV�KDYH�UHVWULFWLRQV�HYHQ�WKRXJK�

&RQWUDFWLQJ�6WDWHV�GHFODUHG�WR�LQFOXGH�RU�H[FOXGH�FHUWDLQ�FODXVHV��7KH�

SULRULW\�RI�D�SUH�H[LVWLQJ�ULJKW�RU�LQWHUHVW�RYHU�D�UHJLVWHUHG�LQWHUQDWLRQDO�

LQWHUHVW�VKRXOG�EH�UHVWULFWHG�WR�D�ULJKW�RU�LQWHUHVW�FUHDWHG�RU�DULVLQJ�SULRU�

WR�WKH�UHJLVWUDWLRQ�RI�WKH�LQWHUQDWLRQDO�LQWHUHVW�XQGHU�$UWLFOH����270� (YHQ�

LI� &RQWUDFWLQJ� 6WDWHV� GHFODUHG� WR� H[FOXGH� $UWLFOH� ���� LQWHUQDO�

WUDQVDFWLRQV� FDQ� DOVR� EH� UHJLVWHUHG� DV� DQ� LQWHUQDWLRQDO� LQWHUHVW� DQG�

FRQVLGHUHG� WKH� HTXLYDOHQW� SULRULW\� DV� RWKHU� LQWHUQDWLRQDO� LQWHUHVWV� 271�

7KHVH�UHVWULFWLRQV�FRQVROLGDWH�WKH�&DSH�7RZQ�&RQYHQWLRQ�DQG�SURWHFW�

WKH� HQWLUHW\� RI� WKH� &RQYHQWLRQ¶V� RULJLQDO� LQWHQW�� ZKLFK� LV� WR� EXLOG� D�

XQLIRUP�DQG�SUHGLFWDEOH�LQWHUQDWLRQDO�UHJLVWUDWLRQ�V\VWHP� 

1RQHWKHOHVV��EHFDXVH�WKH�6SDFH�3URWRFRO�KDV�QRW�\HW�HQWHUHG�LQWR�IRUFH��

QR� &RQWUDFWLQJ� 6WDWHV� KDYH� GHFODUHG� WR� RSW�LQ� RU�� DQG� RSW�RXW� RI�

SDUWLFXODU� FODXVHV�� $V� D� UHVXOW�� LW� LV� KLJKO\� LPSUREDEOH� WKDW� WKH�

GHFODUDWLRQV�RSWLRQ�XQGHU�WKH�6SDFH�3URWRFRO�ZLOO�KDYH�DQ\�HIIHFW�RQ�WKH�

&RQWUDFWLQJ�6WDWHV�RU�WKH�3URWRFRO�LWVHOI� 

 

 

 
269� $UWLFOH�������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

270� $UWLFOH����RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

271� $UWLFOH����RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 



70 

 

5. ,VVXHV�5HJDUGLQJ�WKH�6XSHUYLVRU\�$XWKRULW\�ZLWK�81'52,7 

 

,QLWLDOO\�� LW� ZDV� SURSRVHG� WKDW� WKH� 81&23826� VKRXOG� VHUYH� DV� WKH�

6XSHUYLVRU\�$XWKRULW\�IRU�WKH�UHJLVWUDU�DW�WKH�EHJLQQLQJ�LQ������272� 7KH�

DWWHPSW� IDLOHG� GXH� WR� WKH� RSSRVLWLRQ�� ZKLFK� DUJXHG� WKDW� WKH�

FRPPHUFLDOO\�RULHQWHG� DFWLYLWLHV� ZHUH� RXWVLGH� WKH� VFRSH� RI� WKH�

FRPSHWHQFH�RI�WKH�8QLWHG�1DWLRQV��5DWKHU�WKDQ�WKH�81&23826��WKH�

,78�H[SUHVVHG�LWV�LQWHUHVW�LQ� WDNLQJ�RYHU�DV�WKH�6XSHUYLVRU\�$XWKRULW\�

RI� WKH� ,QWHUQDWLRQDO� 5HJLVWU\� IRU� 6SDFH�$VVHWV� LQ� �����273�� 7KH� ,78�

&RXQFLO�����������H[DPLQHG�WKH�UROH�RI�WKH�6XSHUYLVRU\�$XWKRULW\��WKH�

SDUWLFLSDWLRQ�RI� WKH�,78�LQ�WKH�6SDFH�3URWRFRO��DQG� WKH�LPSDFW�RI� WKH�

DFFHSWDQFH�RU� WKH� UHMHFWLRQ�RI� WKH� ,78�274� +RZHYHU�� QR� LQWHUQDWLRQDO�

RUJDQL]DWLRQ�KDV�\HW�HPHUJHG�WKDW�DJUHHV�WR�SHUIRUP�DV�WKH�6XSHUYLVRU\�

$XWKRULW\�RQ�D�UHJXODU�EDVLV��DQG�KHQFH�WKH�SRVLWLRQ�UHPDLQV�YDFDQW� 

 

 

IV. &RPSDULVRQ�ZLWK�WKH�$LUFUDIW�0DQXIDFWXULQJ�,QGXVWU\ 

 

7KH�VSDFH�LQGXVWU\�LV�VWLOO�GHYHORSLQJ�DQG�GRHV�QRW�KDYH�D�VROLG�EXVLQHVV�

VWUXFWXUH�\HW��(YHQ�WKRXJK�QXPHURXV�SULYDWH�FRPSDQLHV�DQG�GHYHORSLQJ�

FRXQWULHV�DUH�LQYROYHG�LQ�WKH�LQGXVWU\��LW�UHPDLQV�DOPRVW�H[FOXVLYHO\�LQ�

WKH� KDQGV� RI� D� IHZ� VSDFH� SRZHUV�� 2QH� UHDVRQ� LV� ZLWK� ILQDQFLDO� DQG�

 
272� YDQ�)HQHPD��VXSUD�QRWH������S������ 

273� 6HH��,78��6XSHUYLVRU\�$XWKRULW\�RI�WKH�)XWXUH�,QWHUQDWLRQDO�5HJLVWUDWLRQ�6\VWHP�
IRU� 6SDFH� $VVHWV�� DYDLODEOH� DW�� KWWSV���ZZZ�LWX�LQW�HQ�,78�
5�VSDFH�3DJHV�VSDFH$VVHWV�DVS[� �ODVW� DFFHVVHG� ��� -XO\� ������� VHH� DOVR� 7kLDWX��
&ODXGLX�0LKDL��7KH�,QWHUQDWLRQDO�7HOHFRPPXQLFDWLRQ�8QLRQ��,78��DV�WKH�3URSRVHG�
6XSHUYLVRU\�$XWKRULW\�RI�WKH�)XWXUH�,QWHUQDWLRQDO�5HJLVWU\�IRU�6SDFH�$VVHWV��8QLIRUP�
/DZ�5HYLHZ��9RO������������S������ 

274�� 6HH�� ,ELG��� VHH� DOVR� 3UHSDUDWRU\� &RPPLVVLRQ� IRU� WKH� (VWDEOLVKPHQW� RI� WKH�
,QWHUQDWLRQDO�5HJLVWU\�IRU�6SDFH�$VVHWV�3XUVXDQW�WR�WKH�6SDFH�3URWRFRO��3UHS��&RPP��
6SDFH���'RF����������S���� 

https://www.itu.int/en/ITU-R/space/Pages/spaceAssets.aspx
https://www.itu.int/en/ITU-R/space/Pages/spaceAssets.aspx
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WHFKQRORJLFDO�FRQFHUQV�DQG�DQRWKHU�LV�ZLWK�VSDFH�IDULQJ�6WDWHV¶�QDWLRQDO�

VHFXULW\�� RU� WKH� SURWHFWLRQ� RI� WKHLU� RZQ� VRYHUHLJQW\�� 7KH� DYLDWLRQ�

LQGXVWU\� ZDV� VLPLODU� WR� WKH� VSDFH� LQGXVWU\� LQ� WKDW� LW� ZDV� LQLWLDOO\�

GHYHORSHG� IRU�PLOLWDU\� SXUSRVHV� DQG� OHG� E\� D� JRYHUQPHQW�� ,W� LV� VWLOO�

H[FOXVLYHO\� JRYHUQPHQW� EXVLQHVV� LQ� VRPH� FRXQWULHV�� WKRXJK� UHFHQWO\�

WKHUH�DUH�D�ODUJH�QXPEHU�RI�SULYDWH�FRPSDQLHV�RSHUDWLQJ�VXFFHVVIXOO\�LQ�

WKH�DYLDWLRQ�LQGXVWU\�ZLWKRXW�WKH�JRYHUQPHQW¶V�PDQDJHPHQW��  

7KH�PDMRULW\�RI�DLUFUDIW�PDQXIDFWXUHUV�VXFK�DV�$LUEXV�DQG�%RHLQJ�DUH�

DOVR�EXLOGLQJ�VDWHOOLWHV��,W�LQGLFDWHV�WKDW�WKH�DYLDWLRQ�DQG�VSDFH�LQGXVWULHV�

DUH� VWURQJO\� FRQQHFWHG� DQG� VKDUH� FRPSDUDEOH�GHYHORSPHQW� SURFHVVHV�

DQG�SXUSRVHV�RI�XVH��7KXV��WKH�VWXG\�RQ�KRZ�WKH�DYLDWLRQ�LQGXVWU\�KDV�

HYROYHG� LV� D� NH\� WR� XQGHUVWDQG�ZK\� WKH�$LUFUDIW� 3URWRFRO� VXFFHHGHG�

ZKLOH�WKH�6SDFH�3URWRFRO�IDLOHG��7KH�GHGXFWLRQ�FRXOG�EH�GHPRQVWUDWHG�

WKURXJK�D�FRPSDULVRQ�RI�WKH�FXUUHQW�FRPPHUFLDO�DYLDWLRQ�LQGXVWU\�ZLWK�

WKH� IXWXUH� VWUXFWXUH� RI� WKH� VSDFH� LQGXVWU\� DQG� WKH� QHHG� IRU� WKH� OHJDO�

UHJLPH� 

 

 

1. 7KH�%DFNJURXQG�RI�$LUFUDIW�0DQXIDFWXULQJ�,QGXVWU\ 

 

&RPPHUFLDO� DLUFUDIW� PDQXIDFWXULQJ� EHJDQ� LQ� WKH� ����V�� DQG� GXULQJ�

:RUOG� :DU� ,,�� WKH� LQGXVWU\� JUHZ� H[SRQHQWLDOO\� LQ� UHVSRQVH� WR� WKH�

LQFUHDVLQJ�SDVVHQJHU�GHPDQG�JHQHUDWHG�E\� UHPDUNDEOH�JOREDO�PDUNHW�

H[SDQVLRQ�275�� %RHLQJ� QRWHV� LQ� LWV� FRPPHUFLDO�PDUNHW� RXWORRN� �����

�����WKDW�VLQFH������WKH�QXPEHU�RI�FRPPHUFLDO�RSHUDWRUV�LQFUHDVHG�WR�

 
275  von Planta, Niclas, The Aircraft Protocol to the Cape Town Convention on 
$LUFUDIW�)LQDQFLQJ��$�&LYLO�/DZ\HU¶V�3HUVSHFWLYH, Thesis submitted to Institute of Air 
and Space Law, McGill University, Montreal (2009) p. 9. 
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QHDUO\������ZKLOH�SDVVHQJHU�WUDIILF�KDV�JURZQ�E\�D�IDFWRU�RI�QHDUO\����276�

7KH�JOREDO�DLUOLQH�QHWZRUN�KDV�H[SDQGHG�����WLPHV�VLQFH�������DQG�DLU�

WUDIILF�EHWZHHQ�HPHUJLQJ�PDUNHWV�GURYH�LWV�JURZWK�LQ�WKH�ODVW�GHFDGH�277�

'XH�WR�UDSLG�JURZWK�LQ�SDVVHQJHU�WUDIILF�DQG�WKH�QHHG�WR�UHSODFH�XVHG�

DLUFUDIWV��FRPPHUFLDO�FDUULHUV�ZHUH�IRUFHG�WR�VHHN�DOWHUQDWLYH�VRXUFHV�RI�

ILQDQFLQJ� IRU� DLUFUDIW� DFTXLVLWLRQV�� VXFK� DV� YDULRXV� W\SHV� RI� OHDVH�

ILQDQFLQJ� RU� VKRUW�WHUP� EDQN� ORDQV�278�� %HVLGHV�� WKH� ,QWHUQDWLRQDO�$LU�

7UDQVSRUW�$VVRFLDWLRQ��,$7$��UHSRUWHG�LQ������WKDW�QHW�LQGXVWU\�ORVVHV�

DUH�H[SHFWHG�WR�UHGXFH� WR������ELOOLRQ�86'�LQ������DIWHU������ELOOLRQ�

86'� ORVV� LQ� ����� DV� D� UHVXOW� RI� WKH�&RURQDYLUXV� SDQGHPLF�279�� 7KLV�

GHFOLQH� KDV� KDG� D� VLJQLILFDQW� LPSDFW� RQ� WKH� DLUFUDIW� PDQXIDFWXULQJ�

LQGXVWU\�DV�ZHOO��(YHQ�SULRU�WR�WKH�JOREDO�WUDYHO�VKXWGRZQ��WKH�LQGXVWU\�

VDZ�D�JUDGXDO� GHFOLQH� LQ� WKH�QXPEHU�RI� JHQHUDO� DYLDWLRQ� DQG� DLU� WD[L�

DLUFUDIW�DV� WKH� IOHHW�DJHG�DQG�UHTXLUHG�PRUH� UHSDLUV�DQG�PDLQWHQDQFH��

GHVSLWH�WKH�IDFW�WKDW�WKH�HFRQRP\�FRQWLQXHG�WR�JURZ�DQG�PRUH�SHRSOH�

VSHQW�GLVSRVDEOH�LQFRPH�RQ�WUDYHO�280�  

7KH�DYLDWLRQ�LQGXVWU\�WRGD\�LV�D�NH\�FRPSRQHQW�RI�WKH�JOREDO�HFRQRP\�

LQIUDVWUXFWXUH�DQG� LV�DQ�H[WUHPHO\�DWWUDFWLYH�HQWHUSULVH� UHVXOWLQJ� IURP�

JOREDOL]DWLRQ� 281�� $V� D� UHVXOW�� EDQNV�� RWKHU� SULYDWH� LQYHVWRUV�� DQG�

LQVWLWXWLRQDO� OHQGHUV�KDYH�GHYHORSHG�D�YDULHW\�RI�PHWKRGV� IRU�DLUFUDIW�

ILQDQFLQJ� WR� VXSSRUW� WKH� DLUFUDIW� LQGXVWU\� LQ� SXUFKDVLQJ� RU�

PDQXIDFWXULQJ�DQ�DLUFUDIW�RU�HYHQ�D�SDUW�RI�DQ�DLUFUDIW�GHVSLWH�WKH�KLJK�

 
276� � %RHLQJ�� &RPPHUFLDO� 0DUNHW� 2XWORRN� ����������� DYDLODEOH� DW��
KWWS���ZZZ�ERHLQJ�FRP�FRPPHUFLDO�PDUNHW�FRPPHUFLDO�PDUNHW�RXWORRN�� �ODVW�
DFFHVVHG����-XO\������� 

277� ,ELG� 

278� &KHQ��4LDQ��/HJDO�$VSHFWV�RI�$LUFUDIW�)LQDQFLQJ�DQG�1HZ�&KDOOHQJHV�IRU�&KLQD��
7KHVLV� VXEPLWWHG� WR� ,QVWLWXWH� RI�$LU� DQG� 6SDFH� /DZ��0F*LOO�8QLYHUVLW\�� 0RQWUHDO�
�������S���� 

279� ,$7$��/RVVHV�5HGXFH�EXW�&KDOOHQJHV�&RQWLQXH�±�&XPXODWLYH������%LOOLRQ�/RVVHV�
IRU� ����������� DYDLODEOH� DW�� KWWSV���ZZZ�LDWD�RUJ�HQ�SUHVVURRP������UHOHDVHV������
�����������ODVW�DFFHVVHG����)HEUXDU\������� 

280�� *RUGRQ� %URWKHUV�� $LUFUDIW� 0DQXIDFWXULQJ� 	� ,QYHQWRU\� 7UHQGV�� DYDLODEOH� DW��
KWWSV���ZZZ�JRUGRQEURWKHUV�FRP�LQVLJKWV�LQGXVWU\�LQVLJKWV�FRPPHUFLDO�DQG�
LQGXVWULDO�DLUFUDIW�HQJLQH�DQG�SDUWV��ODVW�DFFHVVHG����-XO\������� 

281� &KHQ��VXSUD�QRWH������S���� 

http://www.boeing.com/commercial/market/commercial-market-outlook/
https://www.iata.org/en/pressroom/2021-releases/2021-10-04-01/
https://www.iata.org/en/pressroom/2021-releases/2021-10-04-01/
https://www.gordonbrothers.com/insights/industry-insights/commercial-and-industrial-aircraft-engine-and-parts
https://www.gordonbrothers.com/insights/industry-insights/commercial-and-industrial-aircraft-engine-and-parts
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ULVNV�DVVRFLDWHG�ZLWK�WKH�ZRUOG¶V�FRPSOLFDWHG�DQG�XQKDUPRQL]HG�OHJDO�

V\VWHP��)LQDQFLHUV�LQLWLDOO\�VRXJKW�WR�PLWLJDWH�WKH�ULVNV�DVVRFLDWHG�ZLWK�

DLUFUDIW�ILQDQFLQJ�WKURXJK�WKH������*HQHYD�&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�

5HFRJQLWLRQ� RI� 5LJKWV� LQ�$LUFUDIW 282��� 7KH� *HQHYD� &RQYHQWLRQ� ZDV�

PHUHO\�D� WUHDW\� WKDW�JUDQWHG� WKH�6WDWH�RI�5HJLVWUDWLRQ� WKH�SULYLOHJH�RI�

SHUIHFWLQJ�SURSHUW\�ULJKWV�RYHU�DLUFUDIW��LQFOXGLQJ�PRUWJDJHV��EXW�LW�GLG�

QRW�HVWDEOLVK�XQLIRUP�LQWHUQDWLRQDO�UXOHV�IRU�ILQDQFLQJ��OHDVLQJ��DQG�VDOH�

RI�DLUFUDIW�283�  

7KHUH� DUH� QXPHURXV� UXOHV� JRYHUQLQJ� DLUFUDIW� WUDQVIHUV�� LQFOXGLQJ� WKH�

GRPLFLOH�RI�WKH�RZQHU�RI�WKH�DLUFUDIW��OH[�GRPLFLOLL���WKH�LQVWUXPHQW�RI�

WUDQVIHU� �OH[� DFWXV��� WKH� OH[� VLWXV�� DQG� WKH� OH[� UHJLVWUL� WKDW� ZHUH�

VLJQLILFDQWO\� GLVFXVVHG� LQ� WKH� %OXH� 6N\� OLWLJDWLRQ� 284�� ZKLFK� UDLVHG�

FRQFHUQV� DERXW� DYLDWLRQ� ILQDQFLQJ� 285�� 7KH� OLWLJDWLRQ� DURVH� RXW� RI�

WUDQVDFWLRQV� HQWHUHG� LQWR� LQ������ DJDLQVW� WKH�EDFNGURS�RI� WKH�8QLWHG�

6WDWHV� VDQFWLRQV� SURKLELWLQJ� WKH� VDOH� RI� DLUFUDIW� DQG� DLUFUDIW� ZLWK�

VLJQLILFDQW�FRPSRQHQWV�RI� WKH�8QLWHG�6WDWHV� WR� ,UDQLDQ� LQGLYLGXDOV�RU�

FRPSDQLHV�286� 7KH�(QJOLVK�+LJK�&RXUW�GHWHUPLQHG�ZKLFK�ODZ�DSSOLHG�

WR�SURSHUW\�WUDQVDFWLRQV�DQG�FRQILUPHG�WKDW�WKH�OH[�VLWXV�UXOH��H[FOXGLQJ�

UHQYRL��LV�WKH�RUWKRGR[�UXOH��H[WHQGLQJ�LW�WR�DLUFUDIW�PRUWJDJHV�287� 7KH�

&RXUW�UHMHFWHG�WKH�DSSOLFDWLRQ�RI�OH[�UHJLVWUL�DV�WKH�SURSHU�ODZ�DQG�PDGH�

QR�UHIHUHQFH�WR�WKH�SURSHUW\�DVSHFWV�RI�RXWULJKW�WLWOH�WUDQVIHU�288�  

 
282� &RQYHQWLRQ�RQ�WKH�,QWHUQDWLRQDO�5HFRJQLWLRQ�RI�5LJKWV�LQ�$LUFUDIW������8176������
DGRSWHG� RQ� ��� -XQH� ������ HQWHUHG� LQWR� IRUFH� RQ� ��� 6HSWHPEHU� ����� �KHUHLQDIWHU��
µ*HQHYD�&RQYHQWLRQ¶�� 

283� $UDQL��0RMWDED�(VKUDJKL��7KH�/HJDO�,PSHGLPHQWV�WR�WKH�$FFHVVLRQ�RI�,UDQ�WR�WKH�
&DSH� 7RZQ� &RQYHQWLRQ� RQ� ,QWHUQDWLRQDO� ,QWHUHVWV� LQ� 0RELOH� (TXLSPHQW� DQG� WKH�
$LUFUDIW�3URWRFRO��8QLIRUP�/DZ�5HYLHZ��9RO������,VVXH�����������S������ 

284� %OXH�6N\�2QH�/WG�DQG�2WKHUV�Y�0DKDQ�$LU�DQG�$QRWKHU�±�WKH�FDVH�ZDV�KHDUG�LQ�
WZR�SKDVHV���������(:+&�������&RPP��DQG��������(:+&������&RPP�� 

285�� *ODLVWHU��:LOOLDP� -��0XUSK\�� 5REHUW�� &KDQ��0DULVD��'XQQH�� (OOLH��$FUDWRSXOR��
-XOLDQ��/H[�6LWXV�DIWHU�%OXH�6N\�� LV� WKH�&DSH�7RZQ�&RQYHQWLRQ� WKH�6ROXWLRQ"��&DSH�
7RZQ�&RQYHQWLRQ�-RXUQDO��9RO�����1R�����������S����� 

286� ,ELG���S���� 

287� ,ELG���S���� 

288� ,ELG� 
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7KH� GHFLVLRQ� LQ� WKH� %OXH� 6N\� OLWLJDWLRQ� GLVWXUEHG� JUDYH� FRQFHUQ� WKH�

DYLDWLRQ�LQGXVWU\��WKH�8QLWHG�.LQJGRP�DV�ZHOO�DV�RWKHU�FRXQWULHV�ZKHUH�

(QJOLVK�ODZ�LV�FKRVHQ�DV�WKH�DSSOLFDEOH�ODZ��EHFDXVH�LW�FDQ�EH�DIIHFWHG�

WR�RWKHU�WUDQVDFWLRQV�E\�ILQDQFLHUV¶�ODFN�RI�SK\VLFDO�DQG�MXULVGLFWLRQDO�

FRQWURO�RYHU� WKH�DLUFUDIW�ZKLFK� LV�KLJKO\�PRELOH� DQG�FDQ�EH�RSHUDWHG�

DQ\ZKHUH� LQ� WKH� ZRUOG� 289�� 81,'52,7�� LQ� FROODERUDWLRQ� ZLWK� WKH�

International Civil Aviation Organization (ICAO)��KLJKOLJKWHG�WKH�&DSH�

7RZQ�&RQYHQWLRQ�DQG�WKH�$LUFUDIW�3URWRFRO�DV�HQKDQFLQJ�DQG�XQLI\LQJ�

LQWHUQDWLRQDO�SULYDWH�ODZ�UHJDUGLQJ�WKH�ILQDQFLQJ�� OHDVLQJ��DQG�VDOH�RI�

KLJK�YDOXH��PRELOH�HTXLSPHQW�WKURXJK�WKLV�OLWLJDWLRQ�290 

 

 

2. 7KH�$LUFUDIW�3URWRFRO�RI�WKH�&DSH�7RZQ�&RQYHQWLRQ 

 

$V�ZLWK�WKH�6SDFH�3URWRFRO��WKH�$LUFUDIW�3URWRFRO�VXSSOHPHQWV�WKH�&DSH�

7RZQ�&RQYHQWLRQ�WR�DGGUHVV�WKH�XQLTXH�UHTXLUHPHQWV�RI�DLUFUDIW�ILQDQFH�

DQG�DLUFUDIW�HTXLSPHQW�VDOHV�FRQWUDFWV�291� 7KH�&DSH�7RZQ�&RQYHQWLRQ�

DQG�WKH�$LUFUDIW�3URWRFRO�DUH�LQWHQGHG�WR�PLWLJDWH�ULVNV�DQG�WR�LQFUHDVH�

WKH�YDOXH�RI�DLUFUDIW�REMHFWV�DQG�UHFHLYDEOHV�XVHG�DV�FROODWHUDO�292� 6WDWHV�

3DUWLHV� WKDW� DGRSWHG� WKH� QHFHVVDU\� GHFODUDWLRQV� �µTXDOLI\LQJ�

GHFODUDWLRQV¶��DUH�HOLJLEOH�IRU�D�GLVFRXQW��WKH�µ&DSH�7RZQ�&RQYHQWLRQ�

GLVFRXQW¶�� RQ� WKH� UDWH� RI� SUHPLXPV� FKDUJHG� WR� RSHUDWRUV�� ERUURZHUV��

 
289� ,ELG���S����� 

290� $UDQL��VXSUD�QRWH������S������ 

291� 3UHDPEOH�RI�WKH�$LUFUDIW�3URWRFRO� 

292� *RRGH��5R\��2IILFLDO�&RPPHQWDU\�RQ�WKH�&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�,QWHUHVWV�LQ�
0RELOH�(TXLSPHQW�DQG�3URWRFRO�7KHUHWR�RQ�0DWWHUV�6SHFLILF�WR�$LUFUDIW�(TXLSPHQW��
,QWHUQDWLRQDO�,QVWLWXWH�IRU�WKH�8QLILFDWLRQ�RI�3ULYDWH�/DZ��5RPH���UG�HG���������S������ 
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SXUFKDVHUV�� DQG� OHVVRUV� RI� DLUFUDIW� EDVHG� LQ� D� &RQWUDFWLQJ� 6WDWH� IRU�

RIILFLDOO\�VXSSRUWHG�H[SRUW�FUHGLWV�293�  

7KH�$LUFUDIW�3URWRFRO�LV�DOVR�XQLTXH�DV�LW�LQFOXGHV�D�VHW�RI�VXSSOHPHQWDO�

GHILQLWLRQV��DGGLWLRQDO�GHIDXOW�UHPHGLHV�RXWVLGH�RI�LQVROYHQF\��VSHFLILF�

LQVROYHQF\�UHPHGLHV��WKH�6XSHUYLVRU\�$XWKRULW\�DQG�5HJLVWUDU��DQG�WKH�

,QWHUQDWLRQDO� 5HJLVWU\� 294�� 7KXV�� WKLV� &KDSWHU� ZLOO� GLVFXVV� WKH� IRXU�

SULPDU\�PRGLILFDWLRQV�IURP�WKH�&DSH�7RZQ�&RQYHQWLRQ�WKDW�ZHUH�PDGH�

WR�DFFRPPRGDWH�WKH�XQLTXH�QHHGV�RI�WKH�DLUFUDIW�LQGXVWU\� 

7R�EHJLQ�ZLWK�� WKH�&DSH�7RZQ�&RQYHQWLRQ� DQG� WKH�$LUFUDIW�3URWRFRO�

GHILQH�WKH�WHUP�µDLUFUDIW�REMHFWV¶�WR�UHIHU�WR�DLUIUDPHV��DLUFUDIW�HQJLQHV��

DQG� KHOLFRSWHUV�295�� 7KH�$LUFUDIW� 3URWRFRO� VWDQGV� RXW� LQ� WKDW� LW� WUHDWV�

DLUIUDPHV�DQG�DLUFUDIW�HQJLQHV�VHSDUDWHO\��HYHQ�LI�WKH�DLUFUDIW�HQJLQH�LV�

DOUHDG\�LQVWDOOHG�RQ�WKH�DLUIUDPH�296 

7KH�WHUP�µDLUFUDIW¶�LV�GHULYHG�IURP�WKH�SXUSRVHV�RI�WKH�&RQYHQWLRQ�RQ�

,QWHUQDWLRQDO� &LYLO�$YLDWLRQ� �WKH� µ&KLFDJR� &RQYHQWLRQ¶��� ZKLFK� LV� D�

SXEOLF�DYLDWLRQ�ODZ�DLPHG�DW�GHYHORSLQJ�D�VDIH�DQG�RUGHUO\�LQWHUQDWLRQDO�

FLYLO� DYLDWLRQ� V\VWHP� DV�ZHOO� DV� DQ� HTXDO� RSSRUWXQLW\� V\VWHP� WKDW� LV�

ILQDQFLDOO\� VRXQG� DQG� HFRQRPLFDOO\� IHDVLEOH� IRU� WKH� LQWHUQDWLRQDO� DLU�

WUDQVSRUW� VHUYLFHV�297�� +RZHYHU��$UWLFOH� ��RI� WKH�&KLFDJR�&RQYHQWLRQ�

UHIHUV�RQO\�WR�FLYLO�DQG�6WDWH�DLUFUDIW�DQG�PDNHV�QR�GLUHFW�UHIHUHQFH�WR�

WKH�WHUP�µDLUFUDIW�¶�,QVWHDG��$QQH[���RI�WKH�&KLFDJR�&RQYHQWLRQ�VWDWHV�

WKDW� DQ� DLUFUDIW� LV� ³DQ\� PDFKLQH� WKDW� FDQ� GHULYH� VXSSRUW� LQ� WKH�

 
293� ,ELG���VHH�DOVR�2(&'��2(&'�6HFWRU�8QGHUVWDQGLQJ�RQ�([SRUW�&UHGLWV�IRU�&LYLO�
$LUFUDIW��7$'�3*������������-DQXDU\������ 

294� *RRGH��VXSUD�QRWH������S�������VHH�DOVR�$UWLFOHV�,��9,,��,;��;��;,��;9,,��DQG�;,;�
RI�WKH�$LUFUDIW�3URWRFRO� 

295� $UWLFOH������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ��VHH�DOVR�$UWLFOH�,����F��RI�WKH�$LUFUDIW�
3URWRFRO� 

296� *RRGH��VXSUD�QRWH������S������ 

297�� 3UHDPEOH� DQG�$UWLFOH� �� RI� WKH� &RQYHQWLRQ� RQ� ,QWHUQDWLRQDO� &LYLO�$YLDWLRQ�� ���
8176������DGRSWHG�RQ���'HFHPEHU�������HQWHUHG� LQWR�IRUFH�RQ���$SULO������ �WKH�
µ&KLFDJR�&RQYHQWLRQ¶���VHH�DOVR�$UWLFOH�,����D��RI�WKH�$LUFUDIW�3URWRFRO� 
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DWPRVSKHUH�IURP�WKH�UHDFWLRQV�RI�WKH�DLU�RWKHU�WKDQ�WKH�UHDFWLRQV�RI�WKH�

DLU�DJDLQVW�WKH�HDUWK¶V�VXUIDFH�´298�  

$V� WKH�$LUFUDIW�3URWRFRO� LV�EDVHG�RQ� WKH�&KLFDJR�&RQYHQWLRQ� DQG� LWV�

$QQH[HV�� WKH� WHUPV� µDLUFUDIW¶� DQG� µDLUFUDIW� REMHFWV¶� DUH� XVHG� LQ� D�

VWUDLJKWIRUZDUG�PDQQHU��7KH�WHUPV�µDLUFUDIW�HQJLQHV�¶�µDLUIUDPHV�¶�DQG�

µKHOLFRSWHUV¶� ZKLFK� ZHUH� UHFHQWO\� DGGHG� WR� WKH� LQWHUQDWLRQDO� OHJDO�

V\VWHP��DUH�GHILQHG� LQ�GHWDLO�XQGHU�$UWLFOH������E��� �H���DQG��O��RI� WKH�

$LUFUDIW�3URWRFRO�299� 7KHVH�GHILQLWLRQV�WUHDW�DLUIUDPHV��DLUFUDIW�HQJLQHV��

DQG� XQLQVWDOOHG� KHOLFRSWHU� HQJLQHV� DV� GLVWLQFW� REMHFWV� WKDW� FDQ� EH�

UHJLVWHUHG�DQG�EHFRPH�DQ� LQWHUQDWLRQDO� LQWHUHVW�XQGHU� WKH�&DSH�7RZQ�

&RQYHQWLRQ�DQG�WKH�$LUFUDIW�3URWRFRO�300 

6SHFLILFDOO\��DQ�DLUFUDIW�HQJLQH��ZKHWKHU�LQVWDOOHG�RQ�DQ�DLUIUDPH�RU�QRW��

LV�QRW�DQ�DFFHVVRU\�WR�WKH�DLUIUDPH��UDWKHU��LW�FRQVWLWXWHV�D�GLVWLQFW�REMHFW��

DQG�LWV�LQVWDOODWLRQ�KDV�QR�HIIHFW�RQ�ULJKWV�XQGHU�$UWLFOH�;,9�����DQG�����

RI�WKH�$LUFUDIW�3URWRFRO�301� 'XH�WR�WKH�KLJK�FRVW�RI�DLUFUDIW�HQJLQHV�DQG�

WKHLU�LPSRUWDQFH�WR�WKH�RSHUDWLRQ�RI�DQ�DLUFUDIW��DLUOLQHV�W\SLFDOO\�RZQ�

VSDUH�HQJLQHV��OHDVH�WKHP�IURP�HQJLQH�OHVVRUV��RU�KDYH�DFFHVV�WR�D�SRRO�

RI� VSDUH� HQJLQHV� VKDUHG� ZLWK� RWKHU� RSHUDWRUV� LQ� RUGHU� WR� NHHS� WKHLU�

DLUFUDIW�RSHUDWLRQDO�LQ�WKH�HYHQW�RI�DQ�HQJLQH�UHSDLU�RU�RYHUKDXO�302� $V�

D�UHVXOW��DQ�DLUFUDIW�HQJLQH�FDQ�EH�WUHDWHG�DV�DQ�LQWHUQDWLRQDO�LQWHUHVW�DQG�

LW�FDQ�EH�UHJLVWHUHG�VHSDUDWHO\�IURP�DQ\�GLVWULEXWLRQV�VXFK�DV�LQVWDOODWLRQ�

RQ� RU� UHPRYDO� IURP� DQ� DLUFUDIW�� ,W� GRHV� QRW�� KRZHYHU�� FRQIOLFW� ZLWK�

LQWHUQDWLRQDO�LQWHUHVWV�LQ�DLUIUDPH��ZKLFK�DSSHDU�WR�EH�REMHFWV�H[FOXGLQJ�

 
298� $QQH[���RI�WKH�&KLFDJR�&RQYHQWLRQ��VHH�DOVR�*RRGH��VXSUD�QRWH������S������ 

299� $UWLFOH�,����E����H����O��RI�WKH�$LUFUDIW�3URWRFRO� 

300� *RRGH��VXSUD�QRWH������S������ 

301� $UWLFOH�;,9����������RI�WKH�$LUFUDIW�3URWRFRO��,ELG� 

302� &UDQV��%HUHQG��+RZ�0DQ\�(QJLQHV�RQ�D�%RHLQJ����"�$Q�$QDO\VLV�RI�$FFHVVLRQ�
5XOHV�LQ�5HODWLRQ�WR�$LUFUDIW�(QJLQHV��$LU�	�6SDFH�/DZ��9RO������,VVXH�����������S��
���� 
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HQJLQHV� 303�� $Q� LQWHUQDWLRQDO� LQWHUHVW� LQ� KHOLFRSWHU� HQJLQHV� YDQLVKHV�

RQFH�WKH�HQJLQHV�DUH�LQVWDOOHG�RQ�D�KHOLFRSWHU�304�  

6HFRQGO\��$UWLFOHV�,;��;��;,��$OWHUQDWLYH�$��SDUDJUDSK����DQG�;,,,�RI�

WKH� $LUFUDIW� 3URWRFRO� PRGLI\� WKH� GHIDXOW� UXOHV� RI� WKH� &DSH� 7RZQ�

&RQYHQWLRQ�DQG�DGG�QHZ�UHPHGLHV�WR� DGGUHVV�WKH�XQLTXH�GHPDQGV�RI�

WKH�DYLDWLRQ�LQGXVWU\�305� &UHGLWRUV�PD\�REWDLQ�WKH�GH�UHJLVWUDWLRQ�RI�WKH�

DLUFUDIW��DV�ZHOO�DV�WKH�H[SRUW�DQG�SK\VLFDO�WUDQVIHU�RI�WKH�DLUFUDIW�REMHFW�

IURP� WKH� WHUULWRU\� LQ�ZKLFK� LW� LV� ORFDWHG�� LQ� DGGLWLRQ� WR� WKH� UHPHGLHV�

VSHFLILHG�LQ�&KDSWHU�,,,�RI�WKH�&DSH�7RZQ�&RQYHQWLRQ�306�  

7KH�SXUSRVH�RI�WKHVH�WZR�DGGLWLRQDO�UHPHGLHV�LV�WR�VHL]H�DQG�WUDQVIHU�WR�

WKH�FUHGLWRU�DQ\�DLUFUDIW�RU�DLUFUDIW�REMHFWV� WKDW�UHPDLQ�LQ�WKH�GHEWRU¶V�

FRQWURO� 307�� $V� WKH� &KLFDJR� &RQYHQWLRQ� GRHV� QRW� SURYLGH� IRU� GH�

UHJLVWUDWLRQ�� WKHVH�QHZ�SURYLVLRQV�SURYLGH�DQ�HIILFLHQW�PHWKRG�RI�GH�

UHJLVWHULQJ�DQ�DLUFUDIW�LQ�RQH�&DSH�7RZQ�&RQYHQWLRQ�&RQWUDFWLQJ�6WDWH�

DQG�UH�UHJLVWHULQJ� LW� LQ�WKH�WUDQVIHUHH�6WDWH��ZKLFK�LV�JRYHUQHG�E\�WKH�

WUDQVIHUHH�6WDWH�UHJDUGOHVV�RI�ZKHWKHU�WKH�6WDWH�LV�D�SDUW\�WR�WKH�&DSH�

7RZQ�&RQYHQWLRQ�RU�QRW�308� :KLOH�WKH�GH�UHJLVWUDWLRQ�SURYLVLRQV�DSSO\�

RQO\� WR� DLUFUDIW� EHFDXVH� RQO\� DLUFUDIW� DUH� UHJLVWHUHG�� WKH� H[SRUW� DQG�

SK\VLFDO�GHOLYHU\�SURYLVLRQV�DSSO\�WR�DQ�DLUFUDIW�REMHFW�LQFOXGLQJ�ERWK�

LQVWDOOHG�DQG�XQLQVWDOOHG�HQJLQHV�DV�ZHOO�DV�WR�WKH�DLUFUDIW�LWVHOI�309 

7KH� $LUFUDIW� 3URWRFRO� DGGV� D� PRUH� JHQHUDO� GXW\� RI� FRPPHUFLDO�

UHDVRQDEOHQHVV�WR�$UWLFOH������RI�WKH�&DSH�7RZQ�&RQYHQWLRQ�WR�SURYLGH�

JUHDWHU� FHUWDLQW\� IRU� WKH� SDUWLHV� 310�� :KLOH�$UWLFOH� ;� RI� WKH�$LUFUDIW�

 
303� 6HH��WKH�GHILQLWLRQ�XQGHU�$UWLFOH������H��RI�WKH�$LUFUDIW�3URWRFRO� 

304� 0F3KLOOLSV��5RVHQ��.R]XND��.HQQHG\��VXSUD�QRWH������S����� 

305� *RRGH��VXSUD�QRWH������S������ 

306� $UWLFOH�,;�����RI�WKH�$LUFUDIW�3URWRFRO� 

307� *RRGH��VXSUD�QRWH������S������ 

308� ,ELG� 

309� ,ELG� 

310� $UWLFOH�,;�����RI�WKH�$LUFUDIW�3URWRFRO��VHH�DOVR�*RRGH��VXSUD�QRWH������S������ 
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3URWRFRO�DSSOLHV�RQO\�ZKHQ�D�&RQWUDFWLQJ�6WDWH�KDV�PDGH�D�GHFODUDWLRQ�

WR�WKDW�HIIHFW��LW�DOVR�PRGLILHV�$UWLFOH����RI�WKH�&DSH�7RZQ�&RQYHQWLRQ�

UHJDUGLQJ�VSHHG\�UHOLHI��SHQGLQJ�ILQDO�GHWHUPLQDWLRQ�RI� WKH�FUHGLWRU¶V�

FODLP�311 

7KLUGO\��VLPLODU�WR�WKH�6SDFH�3URWRFRO��WKH�$LUFUDIW�3URWRFRO�HVWDEOLVKHV�

WKH� 6XSHUYLVRU\�$XWKRULW\� DQG� WKH� ,QWHUQDWLRQDO� 5HJLVWU\� IRU� DLUFUDIW�

REMHFWV��$OWKRXJK� WKHUH� LV� QR� VSHFLILF� 6XSHUYLVRU\�$XWKRULW\� IRU� WKH�

,QWHUQDWLRQDO� 5HJLVWU\� RI� VSDFH� REMHFWV�� WKH� &RXQFLO� RI� ,&$2� LV� WKH�

6XSHUYLVRU\� $XWKRULW\� XQGHU� WKH� $LUFUDIW� 3URWRFRO� 312�� 7KH� RQO\�

,QWHUQDWLRQDO�5HJLVWU\�IRU�DLUFUDIW�REMHFWV�UHFRJQL]HG�E\�WKH�6HFUHWDULDWV�

RI�WKH�,&$2�DQG�WKH�81,'52,7�ZDV�VHW�XS�DQG�LV�RSHUDWHG�E\�$YLDUHWR�

/LPLWHG313� DV�D�5HJLVWUDU��D�MRLQW�YHQWXUH�FRPSDQ\�EHWZHHQ�6,7$�6&314�

DQG� WKH� ,ULVK� *RYHUQPHQW� 315�� 7KH� 5HJLVWUDU� LV� JRYHUQHG� E\� WKH�

5HJXODWLRQV�DQG�3URFHGXUHV�IRU�WKH�,QWHUQDWLRQDO�5HJLVWU\�316 

7KH�6XSHUYLVRU\�$XWKRULW\�LV�DGYLVHG�E\�WKH�&RPPLVVLRQ�RI�([SHUWV�RI�

WKH�6XSHUYLVRU\�$XWKRULW\�RI� WKH� ,QWHUQDWLRQDO�5HJLVWU\� �&(6$,5��� D�

ERG\� RI� JRYHUQPHQWDO� FLYLO� DYLDWLRQ� RIILFLDOV� HVWDEOLVKHG� SXUVXDQW� WR�

$UWLFOH� ;9,,���� RI� WKH� $LUFUDIW� 3URWRFRO�� :KLOH� WKH� ,QWHUQDWLRQDO�

5HJLVWU\�$GYLVRU\�%RDUG� �,5$%���DQ� LQGXVWU\�VSHFLILF�JURXS�RI� OHJDO�

DQG� WHFKQLFDO� H[SHUWV� DSSRLQWHG� E\� $YLDUHWR� /LPLWHG� DGYLVHV� WKH�

 
311� ,ELG���S������ 

312�� ,&$2�� 5HJXODWLRQV� DQG� 3URFHGXUHV� IRU� WKH� ,QWHUQDWLRQDO� 5HJLVWU\�� 'RF� �����
�������DYDLODEOH�DW��KWWSV���ZZZ�LFDR�LQW�SXEOLFDWLRQV�'RFXPHQWV�����B�HG�SGI��ODVW�
DFFHVVHG����-XO\������� 

313�� $YLDUHWR�� DQ� ,ULVK� LQFRUSRUDWHG� OLPLWHG� OLDELOLW\� FRPSDQ\� KDYLQJ� LWV� UHJLVWHUHG�
RIILFH�LQ�'XEOLQ��,UHODQG��LV�D�MRLQW�YHQWXUH�UHJLVWHUHG�RIILFH�LQ�'XEOLQ��,UHODQG��LV�D�
MRLQW� YHQWXUH� RI� WKH� ,ULVK� JRYHUQPHQW� DQG� 6,7$�� D� PXOWLQDWLRQDO� LQIRUPDWLRQ�
WHFKQRORJ\�FRPSDQ\�SURYLQJ�,7�DQG�WHOHFRPPXQLFDWLRQ�VHUYLFHV�WR�WKH�DLU�WUDQVSRUW�
LQGXVWU\� 

314� 6,7$�6&�LV�D�PXOWLQDWLRQDO�DLU�WUDQVSRUW�WHOHFRPPXQLFDWLRQV�FRPSDQ\�RZQHG�E\�
WKH�ZRUOG¶V�DLUOLQHV��6HH��6,7$��$ERXW�XV��DYDLODEOH�DW��KWWSV���ZZZ�VLWD�DHUR�DERXW�XV��
�ODVW�DFFHVVHG����-XO\������� 

315� ,ELG� 

316� ,&$2��VXSUD�QRWH������0F3KLOOLSV��5RVHQ��.R]XND��.HQQHG\��VXSUD�QRWH������S��
��� 

https://www.icao.int/publications/Documents/9864_4ed.pdf
https://www.sita.aero/about-us/
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5HJLVWUDU�RQ�PDWWHUV�UHODWLQJ�WR�WKH�QHHGV�RI�WKH�XVHUV�LQ�FRQQHFWLRQ�ZLWK�

WKH� RSHUDWLRQV� RI� WKH� 5HJLVWU\��$YLDUHWR� /LPLWHG� LV� DVVLVWHG� E\� WKH�

,5$%�317 

)LQDOO\��XQGHU�WKH�$UWLFOH�;9,�RI�WKH�$LUFUDIW�3URWRFRO��D�GHEWRU�ZKR�LV�

D�FRQGLWLRQDO�EX\HU�RU� OHVVHH� LV�JUDQWHG�TXLHW�SRVVHVVLRQ�YLV�j�YLV� LWV�

FUHGLWRU�� WKH� FRQGLWLRQDO� VHOOHU� RU� OHVVRU�� DQG� WKH� KROGHU� RI� DQRWKHU�

LQWHUHVW�LQ�WKH�REMHFW�318� 7KH�$LUFUDIW�3URWRFRO�GRHV�QRW�GHILQH�WKH�WHUP�

µTXLHW� SRVVHVVLRQ¶� RU� VSHFLILHV� WKH� W\SHV� RI� DFWV� WKDW� FRQVWLWXWH� DQ�

LQIULQJHPHQW�RI�WKH�ULJKW�WR�µTXLHW�SRVVHVVLRQ�¶�EXW�WKH�FRQFHSW�RI�TXLHW�

SRVVHVVLRQ� UHIHUV� WR� SURWHFWLRQ� DJDLQVW� LQWHUIHUHQFH� ZLWK� WKH� GHEWRU¶V�

SRVVHVVLRQ��XVH�RU�HQMR\PHQW�RI�WKH�DLUFUDIW�REMHFW�319� $V�D�UHVXOW��DQ\�

DFW�RI�LQWHUIHUHQFH�HLWKHU�WKURXJK�SK\VLFDO�VHL]XUH��LQFDSDFLWDWLRQ�RI�WKH�

DLUFUDIW� REMHFW�� RU� WKURXJK� UHVWULFWLRQ� RI� DFFHVV� WR� LW� FRQVWLWXWHV� D�

YLRODWLRQ�RI�WKH�ULJKW�WR�TXLHW�SRVVHVVLRQ�320 

$UWLFOH� ;9,� RI� WKH�$LUFUDIW� 3URWRFRO� H[WHQGV� WKH� SURWHFWLRQ� RI� WKH�

FRQGLWLRQDO�EX\HU�DQG� OHVVHH� WR� WKH�GHEWRU� LQ� WKH� µFDSDFLW\�RI�EX\HU�¶�

ZKLFK� LV� D� SULRULW\� RXWULJKW� EX\HU� 321�� $OWKRXJK� VXFK� D� EX\HU� LV�

WHFKQLFDOO\�QRW�D�GHEWRU��WKH�EX\HU�LV�WUHDWHG�DV�D�GHEWRU�IRU�WKH�SXUSRVHV�

RI�$UWLFOH�;9,�RI�WKH�$LUFUDIW�3URWRFRO�322 

 

 

3. 5HDVRQV�IRU�WKH�6XFFHVV�RI�WKH�$LUFUDIW�3URWRFRO 

 

 
317� *RRGH��VXSUD�QRWH������S������ 

318� ,ELG���S������ 

319� ,ELG���S������ 

320� ,ELG� 

321� ,ELG���S������ 

322� ,ELG���S������ 
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(YHU�VLQFH�LWV�HQWU\�LQWR�IRUFH��WKH�$LUFUDIW�3URWRFRO�KDV�GHPRQVWUDWHG�

LWV�HIIHFWLYHQHVV�DQG�VLJQLILFDQFH�323� $V�RI�������WKH�$LUFUDIW�3URWRFRO�

KDV� ��� FRQWUDFWLQJ� 6WDWHV�� DQG� DFFRUGLQJ� WR� WKH� PRVW� UHFHQW� GDWD�

DYDLODEOH� LQ� ������ UHJLVWUDWLRQV� RI� DSSUR[LPDWHO\� �������� DLUFUDIW�

REMHFWV�KDYH�EHHQ�HIIHFWHG�RQ�WKH�,QWHUQDWLRQDO�5HJLVWU\�VLQFH������324�

7KLV�ZDV�WKH�KLJKHVW�QXPEHU�RI�UHJLVWUDWLRQV�HYHU�UHFRUGHG��DQG�DOO�DUHDV�

RI�DFWLYLW\��LQFOXGLQJ�DSSOLFDWLRQV��VHDUFKHV��DQG�UHJLVWUDWLRQV��JUHZ�LQ�

�����325� $V�D�UHVXOW��ILQDQFLQJ�DQG�OHDVLQJ�RI�DLUFUDIW�DQG�HQJLQHV�KDYH�

GUDVWLFDOO\� VKLIWHG� LQ� D� UHODWLYHO\� VKRUW� SHULRG� RI� WLPH� IURP� SXUHO\�

QDWLRQDO�UHJLVWUDWLRQV�WR�UHJLVWUDWLRQV�XQGHU�WKH�&DSH�7RZQ�&RQYHQWLRQ�

LQ�WKH�5HJLVWU\��DQG�LQ�PDQ\�FDVHV��D�FRPELQDWLRQ�RI�ERWK�326 

$�UHODWLYHO\�KLJK�UDWH�RI� UDWLILFDWLRQ�DQG�UHJLVWUDWLRQ� DFFRUGLQJ� WR� WKH�

$LUFUDIW�3URWRFRO�H[SODLQV�WKH�QHHG�IRU�D�OHJDO�IUDPHZRUN�WR�PLWLJDWH�

FUHGLW�ULVN�LQ�WKH�DLUFUDIW�WUDQVDFWLRQ�PDUNHW�DQG�DLUFUDIW�ILQDQFH�327� 'XH�

WR�WKH�XQLTXH�FKDUDFWHULVWLFV�RI�WKH�DYLDWLRQ�LQGXVWU\��ILQDQFLQJ�FRVWV�DQG�

ULVNV�KDYH�EHHQ�H[WUHPHO\�KLJK��LQFOXGLQJ�FUHGLW�ULVN�DQG�SROLF\�ULVN��7R�

DGGUHVV�WKHVH�QHHGV�DQG�UHTXLUHPHQWV��WKH�&DSH�7RZQ�&RQYHQWLRQ�DQG�

WKH�$LUFUDIW�3URWRFRO�ZHUH�SUDFWLFDOO\�HVWDEOLVKHG�E\�PDUNHW�SDUWLFLSDQWV��

SDUWLFXODUO\�DLUFUDIW�PDQXIDFWXUHUV� DQG�ILQDQFLHUV�� DV�ZHOO�DV� UHOHYDQW�

LQGXVWU\�RUJDQL]DWLRQV��$V�DYLDWLRQ�LV�GHSHQGHQW�RQ�DQ�DLUFUDIW�DQG�RWKHU�

HTXLSPHQW� VXFK� DV� DLUFUDIW� HQJLQHV�� LQIUDVWUXFWXUH�� DQG� RWKHU� DLU�

 
323�� 6HH� JHQHUDOO\��.ODQJ�� -HIIUH\��3HUVSHFWLYHV� RQ� WKH�&DSH�7RZQ�&RQYHQWLRQ� DQG�
$LUFUDIW�(TXLSPHQW�3URWRFRO��7KH�$LU�DQG�6SDFH�/DZ\HU��9RO������,VVXH����������� 

324�� 81,'52,7�� 3URWRFRO� WR� WKH� &RQYHQWLRQ� RQ� ,QWHUQDWLRQDO� ,QWHUHVWV� LQ� 0RELOH�
(TXLSPHQW� RQ� 0DWWHUV� 6SHFLILF� WR� $LUFUDIW� (TXLSPHQW� ±� 6WDWXV�� DYDLODEOH� DW��
KWWSV���ZZZ�XQLGURLW�RUJ�VWDWXV�����FDSHWRZQ�DLUFUDIW��ODVW�DFFHVVHG���0DUFK��������
VHH�DOVR�$YLDUHWR��,QWHUQDWLRQDO�5HJLVWU\�RI�,QWHUHVWV�LQ�$LUFUDIW�(TXLSPHQW��7KLUWHHQWK�
$QQXDO�6WDWLVWLFDO�5HSRUW���-DQXDU\������±����'HFHPEHU�������S������DYDLODEOH�DW��
KWWSV���ZZZ�DYLDUHWR�DHUR�ZS�FRQWHQW�XSORDGV�����������WK�$QQXDO�6WDWLVWLFDO�
5HSRUW�RI�WKH�5HJLVWUDU�����B�SGI��ODVW�DFFHVVHG���0DUFK������� 

325� 6HH��$YLDUHWR��VXSUD�QRWH������S���� 

326� 6HH��:HEHU��/XGZLJ��3XEOLF�DQG�SULYDWH�IHDWXUHV�RI�WKH�&DSH�7RZQ�&RQYHQWLRQ��
&DSH�7RZQ�&RQYHQWLRQ�-RXUQDO��9RO�����1R�����������S����� 

327� (EHUJ��$UWXU��:HEHU��/XGZLJ��7KH�&DSH�7RZQ�&RQYHQWLRQ�DQG�,WV�,PSOHPHQWDWLRQ�
LQ�WKH�&RPPRQZHDOWK�RI�,QGHSHQGHQW�6WDWHV��&,6���$LU�DQG�6SDFH�/DZ��9RO������1R����
�������S�����VHH�DOVR�:HEHU��VXSUD�QRWH������S����� 

https://www.unidroit.org/status-2001capetown-aircraft
https://www.aviareto.aero/wp-content/uploads/2020/07/13th-Annual-Statistical-Report-of-the-Registrar-2018_.pdf
https://www.aviareto.aero/wp-content/uploads/2020/07/13th-Annual-Statistical-Report-of-the-Registrar-2018_.pdf
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WUDQVSRUWDWLRQ�VHUYLFHV��DLUFUDIW�ILQDQFLQJ�KDV�HYROYHG�LQWR�D�YDULHW\�RI�

IRUPV� WR�PHHW� WKH� QHHGV� RI� YDULRXV� SDUWLHV� LQFOXGLQJ� PDQXIDFWXUHUV��

LQYHVWRUV�� WUXVWHHV�� OHVVRUV�� DQG� HQG� XVHUV� 328�� :LWK� WKHVH� GLYHUVH�

SHUVSHFWLYHV� IURP� SUDFWLWLRQHUV�� WKH� &DSH�7RZQ� &RQYHQWLRQ� DQG� WKH�

$LUFUDIW�3URWRFRO�V\VWHPV�DUH�DEOH�WR�DGGUHVV�WKH�PDUNHW�QHHGV� 

7KH�VHSDUDWH�SURWHFWLRQ�RI�DLUFUDIW�HQJLQHV�E\�WKH�,QWHUQDWLRQDO�5HJLVWU\�

LV�DQ�HVVHQWLDO�VXFFHVV�IDFWRU��$V�WKH�SXUSRVH�RI�DQ�DLUFUDIW�HQJLQH�LV�WR�

WUDQVSRUW�DQ�DLUFUDIW�IURP�RQH�MXULVGLFWLRQ�WR�DQRWKHU��ILQDQFLHU¶V�OHJDO�

ULJKWV�ZHUH�XQSUHGLFWDEOH��UHVXOWLQJ�LQ�QXPHURXV�ULVNV�DQG�LQFRQVLVWHQW�

UHTXLUHPHQWV�DQG�UHVWULFWLRQV�EHWZHHQ�FRXQWULHV�329� %HFDXVH�DQ�DLUFUDIW�

HQJLQH�FRXOG�EH�FRQVLGHUHG�D�SHUPDQHQW�SDUW�RI� WKH�DLUFUDIW��QDWLRQDO�

ODZV� UDUHO\� SHUPLW� WKH� UHJLVWUDWLRQ� RI� RZQHUVKLS� ULJKWV� RU� VHFXUHG�

LQWHUHVWV�LQ�DQ�HQJLQH��LQ�FRQWUDVW�WR�DLUFUDIW�330� 7R�DGGUHVV�WKLV�LVVXH��

ORQJ�EHIRUH�WKH�&DSH�7RZQ�&RQYHQWLRQ�V\VWHP�ZDV�HVWDEOLVKHG��HQJLQH�

PDQXIDFWXUHUV� H[SUHVVHG� D� VWURQJ� GHVLUH� IRU� D� UREXVW� DQG� HIILFLHQW�

HQJLQH� ILQDQFLQJ� PDUNHW� 331�� :LWKLQ� WKH� IUDPHZRUN� RI� WKHVH� HQJLQH�

LQGXVWU\� UHTXLUHPHQWV�� DQ� HQJLQH� LV� HOLJLEOH� IRU� UHJLVWUDWLRQ� LQ� WKH�

,QWHUQDWLRQDO� 5HJLVWU\� XQGHU� WKH� &DSH� 7RZQ� &RQYHQWLRQ� DQG� WKH�

$LUFUDIW�3URWRFRO��,W�KDV�EHHQ�GHPRQVWUDWHG�WKDW�UHJLVWHULQJ�DQ�LQWHUHVW�

LQ� DQ� DLUFUDIW� HQJLQH� LV� D� KLJKO\� HIILFLHQW� PHWKRG� RI� QRWLI\LQJ� DOO�

FRXQWULHV��DQG�HQFRXUDJLQJ�SDUWLHV�WR�FRQVLVWHQWO\�XVH�WKH�IUDPHZRUN�RI�

WKH�&DSH�7RZQ�&RQYHQWLRQ�DQG�WKH�$LUFUDIW�3URWRFRO�WR�UHJLVWHU�DLUFUDIW�

HQJLQH� LQWHUHVWV��7KH�PDMRULW\� RI� XVHG� DLUFUDIW� HQJLQH� VDOHV� DUH� QRZ�

UHJLVWHUHG�DV�VDOHV�RQ�WKH�,QWHUQDWLRQDO�5HJLVWU\��FUHDWLQJ�D�VHDUFKDEOH�

 
328� 7HQHY��-RYL��6RPH�2EVHUYDWLRQV�RQ�'U�2OH�%|JHU¶V�µ7KH�&DVH�IRU�D�1HZ�6KLSSLQJ�
3URWRFRO� WR� WKH�&DSH�7RZQ�&RQYHQWLRQ�&RYHULQJ�6HFXULW\� RYHU�6KLSV¶� ±� D�0RGHVW�
3URSRVDO��&DSH�7RZQ�&RQYHQWLRQ�-RXUQDO��9RO�����1R�����������S������ 

329� 6HH��:LOVRQ��)��6FRWW��5HIOHFWLRQV�RQ�7ZR�&DSH�7RZQ�&RQYHQWLRQ�,QQRYDWLRQV��7KH�
$LU�	�6SDFH�/DZ\HU��9RO������1R����������� 

330� ,ELG� 

331� ,ELG� 
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UHFRUG�RI� FKDLQ�RI� RZQHUVKLS�332�� 7KLV� V\VWHP� LQFUHDVHV� WUDQVSDUHQF\�

DQG�WUXVWZRUWKLQHVV�RI�DLUFUDIW�HQJLQH�WUDQVDFWLRQV� 

)LQDOO\��D�µ&DSH�7RZQ�GLVFRXQW¶�IRU�DLUFUDIW�RSHUDWRUV��ZKLFK�ORZHUV�WKH�

FRVW� RI� FUHGLW�� LV� DQRWKHU� FRPSHOOLQJ� UHDVRQ� WR� UDWLI\� WKH�&DSH�7RZQ�

&RQYHQWLRQ�DQG�WKH�$LUFUDIW�3URWRFRO��7KLV�GLVFRXQW�LV�EHLQJ�RIIHUHG�E\�

JRYHUQPHQWDO� H[SRUW� FUHGLW� DJHQFLHV� LQ� DFFRUGDQFH� ZLWK� DQ�

2UJDQL]DWLRQ�IRU�(FRQRPLF�&R�RSHUDWLRQ�DQG�'HYHORSPHQW��2(&'�¶V�

$LUFUDIW�6HFWRU�8QGHUVWDQGLQJ�WKDW�EHJDQ�LQ������333� 0HPEHUV�RI�WKH�

&DSH�7RZQ�&RQYHQWLRQ�DQG�WKH�$LUFUDIW�3URWRFRO�PD\�TXDOLI\�IRU�D����

SHUFHQW� UHGXFWLRQ� LQ� WKH� 0LQLPXP� 3UHPLXP� 5DWHV� FKDUJHG� E\�

JRYHUQPHQWDO�H[SRUW�FUHGLW�DJHQFLHV�334 

7KH�$LUFUDIW�3URWRFRO�ZDV�HVWDEOLVKHG�WR�LQFUHDVH�WKH�DELOLW\�RI�DLUOLQHV�

WR�DFFHVV�FDSLWDO�DW�ORZHU�ILQDQFLQJ�FRVWV��ZKLOH�SURYLGLQJ�DLUFUDIW�DQG�

HQJLQH�PDQXIDFWXUHUV�ZLWK� H[SDQGHG�PDUNHWV� DQG� LQFUHDVHG� VDOHV�� DV�

ZHOO� DV� WR� HQVXUH� WKH� VDIHW\� RI� WKH� JOREDO� DYLDWLRQ� LQGXVWU\� YLD� WKH�

,QWHUQDWLRQDO�5HJLVWU\�335 

 

 

V. &RQFOXVLRQ�  

 

7KLV�&KDSWHU� IRXQG� WKDW� WKH�&RUSXV� ,XULV� 6SDWLDOLV� GRHV� QRW� DGGUHVV�

W\SLFDO� FRPPHUFLDO� DQG� SULYDWH� ODZ� LVVXHV� VXFK� DV� WKH� LQWHUQDWLRQDO�

ILQDQFLQJ� VFKHPHV� IRU� VSDFH� DFWLYLWLHV� DQG� WKH� FRUUHVSRQGLQJ� OHJDO�

 
332� ,ELG� 

333� (EHUJ��:HEHU��VXSUD�QRWH������S�����VHH�DOVR�:HEHU��VXSUD�QRWH������S����� 

334� � 2(&'�� $LUFUDIW� 6SHFLILF� 5XOHV�� DYDLODEOH� DW��
KWWS���ZZZ�RHFG�RUJ�WUDGH�WRSLFV�H[SRUW�FUHGLWV�DUUDQJHPHQW�DQG�VHFWRU�
XQGHUVWDQGLQJV�DLUFUDIW�VSHFLILF�UXOHV���ODVW�DFFHVVHG����-XO\��������VHH�DOVR�7UDVFKOHU��
7KRPDV�� 7KH� 6LJQLILFDQFH� RI� WKH� 4XDOLI\LQJ� 'HFODUDWLRQV� 8QGHU� WKH� &DSH� 7RZQ�
&RQYHQWLRQ��8QLIRUP�/DZ�5HYLHZ��9RO������������S����� 

335� 6HH��.ODQJ��VXSUD�QRWH����� 

http://www.oecd.org/trade/topics/export-credits/arrangement-and-sector-understandings/aircraft-specific-rules/
http://www.oecd.org/trade/topics/export-credits/arrangement-and-sector-understandings/aircraft-specific-rules/
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VHFXULW\�ULJKWV�DQG�FROODWHUDO�WR�EH�KHOG�336� 7KH�&RUSXV�,XULV�6SDWLDOLV�

FRQWDLQV� IHZ� FRPPHUFLDO� DQG� SULYDWH� OHJDO� LVVXHV� DV� LW� LV� SXEOLF�

LQWHUQDWLRQDO�ODZ�WKDW�DSSOLHV�EHWZHHQ�VRYHUHLJQ�6WDWHV��$QG�WKH�UDSLG�

FRPPHUFLDOL]DWLRQ�RI�VSDFH�DFWLYLWLHV�ZDV�XQDQWLFLSDWHG�DW�WKH�WLPH�LW�

ZDV� GUDIWHG�� +RZHYHU�� DORQJ� ZLWK� LQWHUQDWLRQDO� UHVSRQVLELOLW\� DQG�

OLDELOLW\�� MXULVGLFWLRQ�DQG�FRQWURO�XQGHU� WKH�&RUSXV� ,XULV�6SDWLDOLV�DUH�

NH\� LVVXHV� IRU� VSDFH� ILQDQFLQJ� EHFDXVH� WKH\� HVWDEOLVK� DSSURSULDWH�

MXULVGLFWLRQDO�6WDWHV�DQG�DUH�DSSOLFDEOH�WR�LQWHUQDWLRQDO�RU�QDWLRQDO�VSDFH�

OHJLVODWLRQ��$IWHU� VHYHUDO� GHFDGHV�� D� ILUVW� DWWHPSW� DW� UHVROYLQJ� VSDFH�

ILQDQFLQJ� LVVXHV�UHVXOWHG�LQ�WKH�6SDFH�3URWRFRO��ZKLFK�ZRXOG�DSSO\� D�

PRUH� JHQHUDO� LQWHUQDWLRQDO� UHJLPH� RI� WKH� &DSH�7RZQ� &RQYHQWLRQ� WR�

LQWHUQDWLRQDO�PRELOH�DVVHWV�LQ�WKH�VSDFH�VHFWRU��  

Although the Cape Town Convention and the Space Protocol address 

the international private law aspects of asset-based financing and they 

do not seek to regulate the ownership of space assets, their 

implementation may have ceUWDLQ�LPSOLFDWLRQV�IRU�WKH�RULJLQDO�RZQHU¶V�

international legal obligations, as well as those of the launching State.337 

For example, the seizure of property rights or control may have an effect 

on the launching SWDWHV¶�DELOLW\�WR�PHHW�WKHLU�REOLJDWLRQV�338  

However, the Space Protocol is not in force yet, due to the difference in 

definitions of WKH� WHUPV� µVSDFH� DVVHWV¶� XQGHU� WKH�6SDFH�3URWRFRO� DQG�

µVSDFH�REMHFWV¶� XQGHU� WKH�&RUSXV� ,XULV� 6SDWLDOLV, the risks associated 

with DQ�DVVHW�EDVHG�UHJLVWU\�IRU�VSDFH�DVVHWV��WKH�SURYLVLRQ�RI�µSXEOLF�

VHUYLFH� UHVWULFWLRQ�¶� WKH� GHFODUDWLRQV� RSWLRQ�� DQG� WKH� µ6XSHUYLVRU\�

$XWKRULW\�¶�)XUWKHUPRUH��WKH�VSDFH�LQGXVWU\�LV�VWLOO�LQ�LWV�LQIDQF\��+HQFH��

WKHUH�DUH�QRW�DV�PDQ\�VSDFH�DVVHWV�WR�WUDGH�IRU�ILQDQFH�SXUSRVHV�DV�WKHUH�

DUH� LQ� WKH� DLUFUDIW� PDQXIDFWXULQJ� LQGXVWU\�� 2Q� WKH� FRQWUDU\�� HYHQ� LQ�

LQWHUQDWLRQDO� DLUFUDIW� ILQDQFLQJ�� ZKHUH� PXOWLSOH� MXULVGLFWLRQV� DUH�

LQYROYHG� DQG� FRPSOLFDWHG� FRQIOLFWV� RI� ODZ� H[LVW�� WKH� &DSH� 7RZQ�

 
336� YRQ�GHU�'XQN��VXSUD�QRWH�����S������ 

337� 5LEEHOLQN��VXSUD�QRWH������S����� 

338� ,ELG� 
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&RQYHQWLRQ� DQG� WKH� $LUFUDIW� 3URWRFRO� KDYH� EHHQ� VXFFHVVIXOO\�

DGRSWHG�339� %DVHG�RQ�ZHOO�GHYHORSHG�PDUNHWV�IRU�DVVHW�EDVHG�ILQDQFH�

LQ�WKH�DLUFUDIW�WUDQVDFWLRQ�PDUNHW�DQG�DLUFUDIW�ILQDQFH�LQGXVWU\��WKH�&DSH�

7RZQ�&RQYHQWLRQ�DQG�WKH�$LUFUDIW�3URWRFRO�KDYH�DOUHDG\�GHPRQVWUDWHG�

WKHLU�HIIHFWLYHQHVV�DQG�VLJQLILFDQFH� 

,Q�FRPSDULVRQ�WR�WKH�DYLDWLRQ�LQGXVWU\��WKH�VSDFH�LQGXVWU\�LV�VWLOO�LQ�LWV�

HDUO\�VWDJHV�RI�GHYHORSPHQW��:KLOH�ERWK�LQGXVWULHV�IDFHG�HFRQRPLF�DQG�

OHJDO�FKDOOHQJHV�DV�D�UHVXOW�RI�LQFUHDVHG�FRPPHUFLDOL]DWLRQ��WKH�DYLDWLRQ�

LQGXVWU\�RYHUFDPH�D�ODFN�RI�HFRQRPLF�UHJXODWRU\�IUDPHZRUN�WKURXJK�

WKH�&KLFDJR�&RQYHQWLRQ�DQG�WKH�UHVXOWLQJ�,&$2��DQG�DFFHSWHG�WKH�&DSH�

7RZQ�&RQYHQWLRQ�DQG� WKH�$LUFUDIW�3URWRFRO��ZKLOH� WKH�VSDFH�LQGXVWU\�

ZDV� QRW� UHDG\� WR�PRYH� IRUZDUG�340�� ,I� WKH� VSDFH� LQGXVWU\� DFFHSWV� WKH�

&DSH�7RZQ�&RQYHQWLRQ� DQG� WKH�6SDFH�3URWRFRO��ZKLFK� DUH�EDVHG�RQ�

DVVHW�EDVHG�ILQDQFLQJ��LW�RSHQV�XS�RSSRUWXQLWLHV�IRU�OHVV�H[SHQVLYH�IXQGV��

$� XQLIRUP� DQG� WUDQVSDUHQW� OHJDO� UHJLPH� ZRXOG� EHQHILW� VWDUW�XS�

FRPSDQLHV� DQG� GHYHORSLQJ� FRXQWULHV�� RU� µHFRQRPLHV� LQ� WUDQVLWLRQ�¶�

ZKLFK�HQFRXQWHU�VLJQLILFDQW�GLIILFXOWLHV�ILQDQFLQJ�VSDFH�EDVHG�V\VWHPV�

IRU� WHOHFRPPXQLFDWLRQV�� PHWHRURORJLFDO� VHUYLFHV�� WHOHPHGLFLQH��

HQYLURQPHQWDO� PRQLWRULQJ�� DQG� GLVDVWHU� IRUHFDVWLQJ�� DPRQJ� RWKHU�

DSSOLFDWLRQV�341�  

7KH�&DSH�7RZQ�&RQYHQWLRQ�DQG� WKH�6SDFH�3URWRFRO�DUH�HVWLPDWHG� WR�

KDYH�D�FRVW�FXWWLQJ� HIIHFW�RI�������SHUFHQW�RQ� WKH� ILQDQFLQJ�RI�VSDFH�

DFWLYLWLHV�LI�WKH�6SDFH�3URWRFRO�LV�LQ�IRUFH�342� %HFDXVH�WKH�&DSH�7RZQ�

&RQYHQWLRQ�DQG�WKH�6SDFH�3URWRFRO�SURYLGH�VLJQLILFDQW�ULVN�UHGXFWLRQ�WR�

OHQGHUV�LQ�VHFXUHG�ILQDQFLQJ�WUDQVDFWLRQV��ORZHU�IXQGLQJ�FRVWV�RQ�H[SRUW�

 
339� &KHQ��VXSUD�QRWH������S���� 

340�� 6HH�� (QJ� 7HRQJ�� &RPPHUFLDOL]DWLRQ� RI� 6SDFH� $FWLYLWLHV�� 7KH� /DZV� DQG�
,PSOLFDWLRQV��-RXUQDO�RI�$LU�/DZ�DQG�&RPPHUFH��9RO������,VVXH�����������S������ 

341 Kozuka, Souichirou/ Taniguchi, Fuki, The Economic Assessment of the Space 
Assets Protocol to the Cape Town Convention, in Proceedings of the 52nd Colloquium 
of the International Institute of Space Law (2012) pp. 409, 419; see also Sundahl, 
supra note 5, p. 21. 

342� 5LEEHOLQN��VXSUD�QRWH������S���� 
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FUHGLW�� ULVN� UHGXFWLRQ� WKURXJK� WKH� UHJLVWUDWLRQ� V\VWHP�� DQG� PLQLPXP�

OHJDO� IHHV� WR� WKH� VSDFH� LQGXVWU\�343�� $V� DVVHW�EDVHG� ILQDQFLQJ� DOORZV�

DFWRUV� LQ� WKH� VSDFH� LQGXVWU\� WR� FUHDWH� D� QHZ� ORZHU� ULVN� OHYHO� IRU�

ILQDQFLHUV�� WKH� &DSH� 7RZQ� &RQYHQWLRQ� DQG� WKH� 6SDFH� 3URWRFRO�

GUDPDWLFDOO\�IDFLOLWDWH�DQ�XQLIRUP�UHJXODWRU\�UHJLPH�IRU�WKH�UHFRJQLWLRQ��

SURWHFWLRQ��DQG�HQIRUFHPHQW�RI�VHFXULW\�LQWHUHVWV�LQ�VSDFH�DVVHWV�344 

1RQHWKHOHVV��GXULQJ� WKH������81,'52,7�6SDFH�3URWRFRO�:RUNVKRS��

,1*�%DQN�VWDWHG�DV�IROORZV� 

³the satellite finance market is not an asset-based finance market as a 

satellite system is specifically designed to support a business case using 

pre-determined radio frequencies and tailored antennas. Therefore, the 

lending has to be based on the cash flow projections of commercially 

viable businesses. The cash flow will drive the valuation of the satellite. 

There is no secondary market for space assets, apart from µplaceholder 

satellites,¶ used to safeguard certain orbital frequency rights, or those 

assets used for µearly entry¶ strategies.´345 

This indicates that the current space industry is not yet ready to leverage 

asset-based financing. Alternatively, the industry could benefit from 

project finance, which is based on future cash flows. That is why the 

following Chapter will provide an adequate legal framework for the 

 
343 /LQHWVN\��9DGLP��$FFHVVLRQ�WR�WKH�&DSH�7RZQ�&RQYHQWLRQ�E\�WKH�8.��$Q�
(FRQRPLF�,PSDFW�$VVHVVPHQW�6WXG\��DYDLODEOH�DW��KWWSV���FWFDS�RUJ�ZS�
FRQWHQW�XSORDGV���������$FHVVLRQ�WR�WKH�&7&�E\�WKH�8.�(FRQRPLF�,PSDFW�6WXG\�
/LQHWVHN\������SGI��ODVW�DFFHVVHG���$SULO��������VHH�DOVR�/LQHWVN\��9DGLP��
(FRQRPLF�%HQHILWV�RI�WKH�&DSH�7RZQ�7UHDW\��DYDLODEOH�DW��KWWSV���FWFDS�RUJ�ZS�
FRQWHQW�XSORDGV���������(FRQRPLF�%HQHILWV�RI�WKH�&7&�9DGLP�/LQHWVN\������SGI�
�ODVW�DFFHVVHG���$SULO��������VHH�DOVR�.R]XND��7DQLJXFKL��VXSUD�QRWH������SS�������
�����VHH�DOVR�6XQGDKO��VXSUD�QRWH����S����� 

344� +DPHHG��+DP]D��$VVHW�EDVHG�)LQDQFLQJ�LQ�WKH�6SDFH�6HFWRU��WKH�6SDFH�3URWRFRO�
RI�WKH�&DSH�7RZQ�&RQYHQWLRQ��DYDLODEOH�DW��KWWSV���SUH]L�FRP�S�XHHGPTHWJQE��VSDFH�
SURWRFRO�RI�WKH�FDSH�WRZQ�FRQYHQWLRQ���ODVW�DFFHVVHG���0DUFK������� 

345� � 81,'52,7�� 81,'52,7� 6SDFH� 3URWRFRO� :RUNVKRS� 6XPPDU\�� DYDLODEOH�
DW�KWWSV���ZZZ�VSDFH�LQVWLWXWH�RUJ�ZS�FRQWHQW�XSORDGV���������81,'52,7�6SDFH�
3URWRFRO�:RUNVKRS�6XPPDU\�ILQDO�SGI��ODVW�DFFHVVHG����-XO\������� 

https://ctcap.org/wp-content/uploads/2020/02/Acession-to-the-CTC-by-the-UK-Economic-Impact-Study-Linetseky-2010.pdf
https://ctcap.org/wp-content/uploads/2020/02/Acession-to-the-CTC-by-the-UK-Economic-Impact-Study-Linetseky-2010.pdf
https://ctcap.org/wp-content/uploads/2020/02/Acession-to-the-CTC-by-the-UK-Economic-Impact-Study-Linetseky-2010.pdf
https://ctcap.org/wp-content/uploads/2020/02/Economic-Benefits-of-the-CTC-Vadim-Linetsky-2009.pdf
https://ctcap.org/wp-content/uploads/2020/02/Economic-Benefits-of-the-CTC-Vadim-Linetsky-2009.pdf
https://www.space-institute.org/wp-content/uploads/2011/01/UNIDROIT-Space-Protocol-Workshop-Summary-final.pdf
https://www.space-institute.org/wp-content/uploads/2011/01/UNIDROIT-Space-Protocol-Workshop-Summary-final.pdf
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implementation of a sustainable and transparent international project 

finance in the current space industry.  
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Chapter Three: Proposal for a New Legal Framework of 

Project-based Financing 

 

 

In budding industries like the space industry, dependence on project 

specific constraints within the license or concession along with limiting 

governing pricing, service quality, and competition creates significant 

risk. 346  And such risk is exacerbated if unpredictable contract 

amendments are made periodically from negotiations and the 

government lacks the expertise and bargaining leverage to guarantee 

that the regulatory contract strikes an adequate balance between public 

and private interests.347 Hence, a suitable legal framework is a key 

component in reducing risk of failure. However, the international legal 

regime for the space industry is limited to a single convention and a 

protocol on space financing, which is not in force yet. 

Despite the absence of laws in the space industry, space financing via 

project finance is growing popular on a global scale. NASA, for 

example, invests through the PPP regime to expand its space 

capabilities.348 The National Laboratory aboard ISS is also an excellent 

example of a PPP concept that is successfully working in space.349 

Unfortunately, there have been failures where PPPs were inadequately 

 
346�� 6WHZDUW�6PLWK�� 0DUWLQ�� 3ULYDWH� )LQDQFLQJ� DQG� ,QIUDVWUXFWXUH� 3URYLVLRQ� LQ�
(PHUJLQJ�0DUNHWV��/DZ�DQG�3ROLF\�LQ�,QWHUQDWLRQDO�%XVLQHVV��9RO������1R�����������S��
���� 

347� ,ELG���S������ 

348� � 1$6$�� 6SDFH� 7HFK� 3XEOLF�3ULYDWH� 3DUWQHUVKLSV�� DYDLODEOH� DW��
KWWSV���ZZZ�QDVD�JRY�GLUHFWRUDWHV�VSDFHWHFK�VROLFLWDWLRQV�WLSSLQJBSRLQWV� �ODVW�
DFFHVVHG����1RYHPEHU��������VHH�DOVR�$(5263$&(��3XEOLF�3ULYDWH�3DUWQHUVKLSV�LQ�
6SDFH�� DYDLODEOH� DW�� KWWSV���FVSV�DHURVSDFH�RUJ�SDSHUV�SXEOLF�SULYDWH�SDUWQHUVKLSV�
VSDFH��ODVW�DFFHVVHG����1RYHPEHU������� 

349�� ,66� 1DWLRQDO� /DERUDWRU\�� 3XEOLF�3ULYDWH� 3DUWQHUVKLSV� LQ� 6SDFH�� DYDLODEOH� DW��
KWWSV���ZZZ�LVVQDWLRQDOODE�RUJ�UHVHDUFK�RQ�WKH�LVV�SXEOLF�SULYDWH�SDUWQHUVKLSV�LQ�
VSDFH���ODVW�DFFHVVHG����1RYHPEHU������� 

https://www.nasa.gov/directorates/spacetech/solicitations/tipping_points
https://csps.aerospace.org/papers/public-private-partnerships-space
https://csps.aerospace.org/papers/public-private-partnerships-space
https://www.issnationallab.org/research-on-the-iss/public-private-partnerships-in-space/
https://www.issnationallab.org/research-on-the-iss/public-private-partnerships-in-space/
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conceived and prepared, most notably the Galileo concession project 

from 2004 to 2007, but project finance is becoming increasingly 

HVVHQWLDO� IRU� WKH� (8¶V� ODUJH� VDWHOOLWH� LQIUDVWUXFWXUH� SURMHFWV and the 

satellite communication industry.350 

To create a uniform legal regime while the number of cases grows and 

ensure the sustainability and transparency of project finance in the 

space sector, this Chapter presents two ideal legal frameworks for space 

industry project finance that must be developed in the near future. 

 

 

I. $PHQGPHQW� WR� WKH� &XUUHQW� ,QWHUQDWLRQDO� )LQDQFLQJ� /HJDO�

)UDPHZRUN 

 

It is important to understand how the amendment of the Cape Town 

Convention system solves current issues concerning protection for 

transactions of the project finance universally. Bank loans generate 

transactions, that are either project finance or asset-based finance, and 

the system give rights to banks to collect payments as well as the 

security interests, which secures the loan. In the Cape Town Convention, 

WKH� VHFXULW\� LQWHUHVWV� DUH� VWLSXODWHG� DV� µDVVRFLDWHG� ULJKWV¶� WR securely 

protect and promote asset-based financing and leasing. 

7KXV�� WKLV�&KDSWHU� IRFXVHV�RQ� WKH� µDVVRFLDWHG� ULJKWV¶�ZLWK� WKH� UHODWHG�

LQWHUQDWLRQDO�LQWHUHVW�WR�LQFOXGH�WUDQVDFWLRQV�RI�WKH�SURMHFW�ILQDQFH�XQGHU�

WKH�VFRSH�RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

 

 
350�� 6HH��1DUGRQ��/DXUHQFH��9HQHW��&KULVWRSKH��7KH�'HYHORSPHQW�RI�3XEOLF�3ULYDWH�
3DUWQHUVKLSV�LQ�WKH�(XURSHDQ�6DWFRP�6HFWRU��$FWXHOOHV�GH�,¶,IUL��7KH�(XURSH�	�6SDFH�
6HULHV��1R����������� 
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1. 'HILQLWLRQ�RI�µ$VVRFLDWHG�5LJKWV¶�XQGHU�WKH�6SDFH�3URWRFRO 

 

Understanding of the term µDVVRFLDWHG� ULJKWV¶� XQGHU� WKH�&DSH� 7RZQ�

Convention and the Space Protocol is a prerequisite for the discussion 

on the necessity of the amendment to the Space Protocol. Unlike other 

mobile assets, space assets are difficult to re-possess, and even if they 

are physically repossessed, these assets will be significantly 

devalued.351 Thus, constructive possession through the control and use 

of command codes, rather than physical control of a space asset is 

typically the most practical method for creditors to protect their 

interest. 352  As a result, the Cape Town Convention and the Space 

Protocol apply to space assets as well as to rights assignments made by 

a debtor to a creditor and future reassignments made by the creditor or 

a subsequent assignee, allowing project finance to be safeguarded under 

the Space Protocol.353  

However, it is significant to remember that the Cape Town Convention 

system is an asset-based registration system, and it is not a debtor-based 

registration system. Therefore, associated rights such as assignments 

DQG� UHDVVLJQPHQWV� RI� GHEWRU¶V� ULJKWV� FDQQRW� EH� SURWHFWHG� E\�

independent registration under the Cape Town Convention registration 

system.354 They can be only recorded against the registration of an 

international interest for priority purposes. 355  This record against 

 
351�� <XQ�� =KDR��5HYLVLWLQJ� 6HOHFWHG� ,VVXHV� LQ� WKH�'UDIW� 3URWRFRO� WR� WKH�&DSH� 7RZQ�
&RQYHQWLRQ�RQ�0DWWHUV�6SHFLILF�WR�6SDFH�$VVHWV��-RXUQDO�RI�$LU�/DZ�DQG�&RPPHUFH��
9RO������,VVXH�����������S������ 

352 Ibid. 

353� $UWLFOH�,,����RI�WKH�6SDFH�3URWRFRO��VHH�DOVR�*RRGH��VXSUD�QRWH������S������ 

354� *RRGH��VXSUD�QRWH������S������ 

355� ,ELG� 
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international interests ensures the successful establishment of project 

finance in relation to financial risks. 

:KDW�LV�WKH�H[DFW�GHILQLWLRQ�RI�WKH�WHUP�µDVVRFLDWHG�ULJKWV"¶�$UWLFOH���F��

RI�WKH�&DSH�7RZQ�&RQYHQWLRQ�GHILQHV�µDVVRFLDWHG�ULJKWV¶�DV�³DOO�ULJKWV�

WR�SD\PHQW�RU�RWKHU�SHUIRUPDQFH�E\�D�GHEWRU�XQGHU�DQ�DJUHHPHQW�ZKLFK�

DUH� VHFXUHG� E\� RU� DVVRFLDWHG� ZLWK� WKH� REMHFW�´ 356�� ,Q� RWKHU� ZRUGV��

DVVRFLDWHG�ULJKWV�DUH�µVHFXUHG�E\¶�D� VHFXULW\�DJUHHPHQW�RU�µDVVRFLDWHG�

ZLWK¶�D�WLWOH�UHVHUYDWLRQ�RU�OHDVLQJ�DJUHHPHQW�357� 7KDW�LV�ZK\��DVVRFLDWHG�

ULJKWV�DUH�PDGH�RI�WKUHH�VLJQLILFDQW�IDFWRUV��µGHEWRU�¶�µDJUHHPHQW�¶�DQG�

µVHFXUHG�E\�RU�DVVRFLDWHG�ZLWK�¶�  

)LUVW� RI� DOO�� DVVRFLDWHG� ULJKWV� DUH� OLPLWHG� WR� SHUIRUPDQFH� RI� GHEWRU¶V�

REOLJDWLRQV�DQG�RQO\�D�FUHGLWRU�FDQ�DVVLJQ� LW�358� 2EOLJDWLRQV�E\� WKLUG�

SDUWLHV�GR�QRW�IDOO�XQGHU�WKH�WHUP��DVVRFLDWHG�ULJKWV��XQOHVV�WKH�GHEWRU�

KDV�DJUHHG�WR�HQVXUH�WKHLU�SHUIRUPDQFH�LQ�WKH�DJUHHPHQW�359�  

6HFRQG�� SHUIRUPDQFH� RQO\� E\� WKH� GHEWRU� µXQGHU� DQ� DJUHHPHQW¶� LV�

UHOHYDQW�360� 7KH�GHEWRU¶V�ULJKWV�WR�SHUIRUP�LWV�REOLJDWLRQV�XQGHU�RWKHU�

DJUHHPHQWV� GR� QRW� TXDOLI\� DV� DVVRFLDWHG� ULJKWV� XQOHVV� WKH� GHEWRU�

XQGHUWDNHV�LQ�DQ�DJUHHPHQW�HLWKHU�VSHFLILFDOO\�VWDWHG�RU�UHIHUUHG� WR�LQ�

JHQHULF�WHUPV�WR�SHUIRUP�REOLJDWLRQV�XQGHU�WKRVH�RWKHU�DJUHHPHQWV�361�

+HQFH��LI�WKH�GHEWRU�HQWHUV�LQWR�D�ORDQ�DJUHHPHQW�DQG�D�VHSDUDWH�VHFXULW\�

DJUHHPHQW� WR� VHFXUH� WKH� ORDQ� DJUHHPHQW¶V� SHUIRUPDQFH�� WKH� ULJKWV� WR�

VXFK�SHUIRUPDQFH�FRQVWLWXWH�DVVRFLDWHG�ULJKWV�362�  

 
356� $UWLFOH���F��RI�WKH�&DSH�7RZQ�&RQYHQWLRQ� 

357� *RRGH��VXSUD�QRWH������S������ 

358� ,ELG���VHH�DOVR�*RRGH��VXSUD�QRWH������S������ 

359� *RRGH��VXSUD�QRWH������S������ 

360� ,ELG� 

361� ,ELG���VHH�DOVR�*RRGH��VXSUD�QRWH������S������ 

362� *RRGH��VXSUD�QRWH������S������ 
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7KLUG�� SHUIRUPDQFH� PXVW� EH� µVHFXUHG� E\¶� RU� µDVVRFLDWHG� ZLWK¶� WKH�

DJUHHPHQW��,Q�FDVH�RI�D�VHFXULW\�DJUHHPHQW��WKH�UHOHYDQW�REOLJDWLRQV�DUH�

FRYHUHG� E\� WKH� VHFXULW\�� DQG� RWKHU� XQVHFXUHG� REOLJDWLRQV� DUH� QRW�

LQFOXGHG�363� ,Q� WKH�FDVH�RI�D� WLWOH� UHVHUYDWLRQ�DJUHHPHQW��RQ� WKH�RWKHU�

KDQG��DOO�REOLJDWLRQV�PXVW�EH�IXOILOOHG�E\�WKH�GHEWRU�WR�REWDLQ�TXDOLILHG�

WLWOH�364 

$UWLFOH� ������ RI� WKH� &DSH� 7RZQ� &RQYHQWLRQ� DOORZV� DVVLJQPHQWV� RI�

DVVRFLDWHG� ULJKWV�� ,W� SURYLGHV� WKDW� DQ� DVVLJQPHQW� RI� DVVRFLDWHG� ULJKWV�

PDGH� LQ�DFFRUGDQFH�ZLWK� WKH�SUHVFULEHG�IRUPDOLWLHV�DOVR� WUDQVIHUV� WKH�

UHODWHG�LQWHUQDWLRQDO�LQWHUHVW�DV�ZHOO�DV�DOO�RI�WKH�DVVLJQRU¶V�LQWHUHVWV�DQG�

SULRULWLHV�XQGHU�WKH�&RQYHQWLRQ�WR�WKH�DVVLJQHH��XQOHVV�WKH�SDUWLHV�DJUHH�

GLIIHUHQWO\�365�� 5HJUHWWDEO\�� DVVRFLDWHG� ULJKWV� FDQQRW� EH� LQGHSHQGHQWO\�

UHJLVWHUHG�� 7KH\� FDQ� EH� SURWHFWHG� WKURXJK� WKH� UHJLVWUDWLRQ� RI� WKH�

DVVLJQPHQW�RI�WKH�LQWHUQDWLRQDO�LQWHUHVW�WR�ZKLFK�WKH\�UHODWH�366�  

7R�EH�YDOLG�XQGHU�WKH�&DSH�7RZQ�&RQYHQWLRQ�DQG�WKH�6SDFH�3URWRFRO��

DQ�DVVLJQPHQW�RI�DVVRFLDWHG� ULJKWV�PXVW�EH� LQ�ZULWLQJ�DQG�HQDEOH� WKH�

DVVRFLDWHG� ULJKWV� WR� EH� LGHQWLILHG� E\� UHIHUHQFH� WR� WKH� FRQWUDFW� XQGHU�

ZKLFK� WKH\� DURVH�367�:KHUH� WKH�SURFHVV� KDV�EHHQ�GRQH�� WKH�GHEWRU� LV�

REOLJDWHG� WR� PDNH� SD\PHQW� RU� SURYLGH� RWKHU� SHUIRUPDQFH� WR� WKH�

DVVLJQHH�LI�WKH�GHEWRU�KDV�EHHQ�JLYHQ�ZULWWHQ�QRWLFH�RI�WKH�DVVLJQPHQW�

E\� RU�ZLWK� WKH� FRQVHQW� RI� WKH� DVVLJQRU�� DQG� WKH� QRWLFH� LGHQWLILHV� WKH�

DVVRFLDWHG� ULJKWV�368� 7KH�NH\�SRLQW� LV� WKDW�$UWLFOH�;;,9�RI� WKH�6SDFH�

3URWRFRO�DGGV�D�UHTXLUHPHQW�WKDW�WKH�GHEWRU¶V�FRQVHQW�WR�WKH�DVVLJQPHQW�

 
363� ,ELG� 

364� ,ELG� 

365 Article 31(1) of the Cape Town Convention; see also Goode, supra note 170, p. 
107. 

366 Goode, supra note 170, p. 30. 

367 Article 32(1) of the Cape Town Convention; see also Goode, supra note 170, p. 
241; Sundahl, supra note 5, p. 67. 

368 Article 33 of the Cape Town Convention; see also Goode, supra note 170, p. 110. 
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VKRXOG�EH�LQ�ZULWLQJ��HYHQ�LI�WKDW�FRQVHQW�LV�JHQHUDO�DQG�PD\�EH�JLYHQ�

LQ�DGYLFH�369 

$W�ODVW��WKH�6SDFH�3URWRFRO�LV�DSSOLFDEOH�WR�DOO�WUDQVDFWLRQV�DQG�WR�GLUHFW�

WUDQVDFWLRQV�VXFK�DV�WKH�VDOH�RI��OHDVH�RI��DQG�VHFXULW\�LQWHUHVW�LQ�D�VSDFH�

DVVHW� DV� ZHOO� DV� DFFRXQWV� UHFHLYDEOH�� SD\PHQW� LQVWUXPHQWV�� DQG� DQ\�

QXPEHU�RI�RWKHU�IRUPV�RI�SHUIRUPDQFH�REOLJDWLRQV�WKDW�FRXOG�EH�RZHG�

WR�WKH�RZQHU�RI�WKH�VSDFH�DVVHW�370� 7KDW�LV�ZK\�DVVRFLDWHG�ULJKWV�LQ�WKH�

6SDFH� 3URWRFRO� DUH� DEOH� WR� LQYROYH� DQ\� LQWHUHVWV� UHODWHG�ZLWK� SURMHFW�

ILQDQFH�WUDQVDFWLRQV� 

 

 

2. 3URSRVHG�$PHQGPHQW�WR�WKH�6SDFH�3URWRFRO 

 

Before discussing the proposal, it is worth emphasizing that there 

already exist several opt-in and opt-out declarations under the Cape 

Town Convention as mentioned in Chapter 2(III)(4) above. The opt-in 

and opt-out clauses are not a new system for the Convention and the 

Space Protocol.  

Using the concept, this thesis proposes amending the Space Protocol to 

include a new opt-in clause that would treat the project through the 

project finance as an asset, thus subjecting it to the Cape Town 

Convention and the Space Protocol. New opt-in clause would bring two 

main benefits. 

To begin with, the opt-in clause will be applicable only to the 

Contracting States who accept and declare the new clause based on their 

will. This new provision applies to all Contracting States who wish that 

project finance be under the terms of the Cape Town Convention and 

 
369 Goode, supra note 170, p. 110. 

370 Sundal, supra note 5, p. 73. 
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the Protocol. Contracting States that do not adopt and declare the new 

provision will not be subject to the provision and will continue to be 

subject to the same previous application. 

Second, if a project under project finance is regarded as an asset, 

associated rights to the project can be protected through registration as 

an international interest under the Cape Town Convention and the 

Space Protocol. Adding the new provision without introducing a new 

legal framework will apply project finance to the well-established Cape 

Town Convention system, and significantly eliminate possible 

confusions from a new regulation. 

 

 

II. $�1HZ�/HJDO�)UDPHZRUN�IRU�3URMHFW�EDVHG�)LQDQFLQJ 

 

Before proposing a new legal framework for project finance in the 

current space industry, it is essential to see whether there are any 

connections between space law and alternative fields, and to understand 

the reasons why the analysis of other legal frameworks and cases should 

be considered.  

Space law has developed in response to parallel areas of international 

legal regime, most notable maritime and air law. Space industry has 

developed its body of law in parallel with the maritime and aviation 

industries. These industries have gone through similar legal challenges 

posed by new private participants and rapidly evolving technologies. 

Hence, experiences gained from the legal challenges in other industries 

may be instructive for the modern space sector.371 Outer space, as 

defined in Article III of the Outer Space Treaty, is subject to specific 

 
371� 9LLNDUL��VXSUD�QRWH�����S������  
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rules with the corpus iuris spatialis and other international laws.372 

Thus, in order to discuss an ideal legal regime governing international 

space financing, more precisely international project finance, this 

examines the respective model laws containing sector-specific rules 

under international organizations including World Bank. 

 

 

1. Examples of Project-based Financing 

 

There is no legally enforceable international legal instrument such as 

international investment law that regulates international project finance. 

However, multilateral development banks such as the World Bank, the 

African Development Bank373, and the Asian Development Bank374 

have developed standards and procedures that serve as the foundation 

for an international project finance regulatory framework. Multilateral 

agencies can assist in mitigating legal and political concerns, thereby 

establishing financial standards.  

Using the standards and processes of multilateral development banks, 

participating parties can identify the degree of risk and allocate it 

predictably and efficiently between sponsors, suppliers, customers, 

financiers, and the host government. If the sponsors desire non-recourse 

 
372 Article III of the Outer Space Treaty; Degrange, Valentin, Active Debris Removal: 
A Joint Task and Obligation to Cooperate for the Benefit of Mankind, in: Froehlich, 
Annette (ed.), Space Security and Legal Aspects of Active Debris Removal, Studies 
in Space Policy, Volume 16, Springer Nature Switzerland AG (2019) p. 7. 

373� $IULFDQ�'HYHORSPHQW�%DQN�FRQWULEXWHV�WR�WKH�HFRQRPLF�DQG�VRFLDO�SURJUHVV�RI�LWV�
UHJLRQDO� PHPEHU� FRXQWULHV�� 6HH�� $IULFDQ� 'HYHORSPHQW� %DQN� *URXS�� $IULFDQ�
'HYHORSPHQW� %DQN� �$I'%��� DYDLODEOH� DW�� KWWSV���ZZZ�DIGE�RUJ�HQ�DERXW�FRUSRUDWH�
LQIRUPDWLRQ�DIULFDQ�GHYHORSPHQW�EDQN�DIGE��ODVW�DFFHVVHG����6HSWHPEHU������� 

374�� $VLDQ� 'HYHORSPHQW� %DQN� �$'%�� LV� FRPPLWWHG� WR� DFKLHYLQJ� D� SURVSHURXV��
LQFOXVLYH��UHVLOLHQW��DQG�VXVWDLQDEOH�$VLD�DQG�WKH�3DFLILF��ZKLOH�VXVWDLQLQJ�LWV�HIIRUWV�WR�
HUDGLFDWH� H[WUHPH� SRYHUW\�� 6HH�� $'%�� $ERXW� $'%�� DYDLODEOH� DW��
KWWSV���ZZZ�DGE�RUJ�ZKR�ZH�DUH�DERXW��ODVW�DFFHVVHG����6HSWHPEHU������� 

https://www.afdb.org/en/about/corporate-information/african-development-bank-afdb
https://www.afdb.org/en/about/corporate-information/african-development-bank-afdb
https://www.adb.org/who-we-are/about
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project financing, a matrix of project agreements that superfluous 

requirements of local and international lenders, and other investors is 

essential for mitigating financing challenges.375  

In light of the present global financial crisis, multilateral development 

banks need to promote growth through infrastructure development by 

providing additional resources more effectively and flexibly.376  

These banks can assist in covering financing gaps if private sector funds 

are insufficient, by mobilizing long-term resources through capital 

markets, co-financing, and promoting market activities through the 

issuance of prime name credit papers and local currency bonds. 377 

They continue to serve as (i) money banks, providing loans and 

guarantees and catalyzing private sector financing, for example, raising 

funds in international capital market and lending funds with a small 

spread; (ii) knowledge banks, providing policy and technical advice; (iii) 

capacity builders for legal, regulatory, policy, and procedural 

components; and (iv) honest brokers, by coordinating multiple 

stakeholders.378 

The International Bank for Reconstruction and Development (IBRD) 

and the International Development Association (IDA) have historically 

financed infrastructure heavier than other sectors in the World Bank 

Group.379 Among various types of infrastructure projects, energy and 

transportation have traditionally occupied a key position, not just in 

World Bank funding but also in overall government development 

 
375 Stewart-Smith, supra note 346, p. 1001. 

376 Bhattacharyay, Biswa Nath, Infrastructure Development for ASEAN Economic 
Integration, ADBI Working Paper Series, No. 138 (2009) p. 18. 

377 Ibid. 

378 Ibid. 

379 Stewart-Smith, supra note 346, p. 1006. 
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finance. 380  Considering these circumstances, the World Bank 

published the Handbook for Evaluating Infrastructure Regulatory 

Systems for energy and power sectors in 2006 to encourage and support 

stable and sustainable long-term economic and legal commitments by 

both governments and investors.381 In the Handbook, the World Bank 

has organized guidelines or standard rule with sections.  

Along with the World Bank Group, the Export Credit Agency (ECA) 

promotes international project finance by providing loans, loan 

guarantees and insurance to help eliminate some of the uncertainty 

associated with exportations. OECD published an Arrangement on 

Officially Supported Export Credits (OECD Arrangement)382 in 2018 

to provide a framework for the orderly use of officially supported export 

credits. Eight participating countries and the European Union (EU) 

have agreed to it with seven Annexes including ships (Annex I), civil 

aircraft (Annex III), and project finance (Annex VII). 383  Other 

participating countries are Australia, Canada, Japan, Republic of Korea 

(South Korea), New Zealand, Norway, Switzerland, and the United 

States. 

The OECD Arrangement contains general provisions such as financial 

terms and conditions along with tied aid, which provides essential 

external resources to countries, sectors, or projects with limited or no 

access to market financing, and procedures for export credits, as well 

as sector-specific provisions (Sector Understanding). Participants have 

the option of joining one or more Sector Understandings, which set out 

specific guidelines for the predictable, consistent, and transparent 

 
380 Ibid. 

381� 6HH�JHQHUDOO\��%URZQ��$VKOH\�&���6WHUQ��-RQ��7HQHQEDXP��%HUQDUG��*HQFHU��'HIQH��
+DQGERRN� IRU� (YDOXDWLQJ� ,QIUDVWUXFWXUH� 5HJXODWRU\� 6\VWHPV�� 7KH� :RUOG� %DQN��
:DVKLQJWRQ��'�&��������� 

382�� 2(&'��$UUDQJHPHQW� RQ�2IILFLDOO\� 6XSSRUWHG� ([SRUW� &UHGLWV��7$'�3*��������
������� 

383� &KDSWHU�,��3DUDJUDSKV����������RI�WKH�$UUDQJHPHQW�RQ�2IILFLDOO\�6XSSRUWHG�([SRUW�
&UHGLWV� 
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supported export credits in connection with export contracts. The 

OECD Arrangement separately legislates for new aircraft (Part 2) and 

used aircraft, spare engines, spare parts, maintenance, and service 

contracts (Part 3) under the Sector Understanding for Civil Aircraft. 

This part describes the Cape Town Convention system in its entirety, 

including the engine and other spare parts.  

The Sector Understanding for Civil Aircraft refers to the Cape Town 

Convention and the Aircraft Protocol to establish a reduction of 

minimum premium rates (Cape Town List). 384  There are various 

criteria for transactions covered by the Sector Understanding for Project 

Finance, and civil aircraft and ship are specifically excluded. 

The UNCITRAL adopted the UNCITRAL Legislative Guide on 

Privately Financed Infrastructure Projects (PFIP Guide)385 in 2000 and 

the UNCITRAL Model Legislative Provisions on Privately Financed 

Infrastructure Projects (Model Provisions)386 in 2003, and they provide 

a legal framework for the implementation of PPP projects. Although the 

Guide is not legally binding, it serves as recommended principles for 

developing a favourable legislative environment that achieves a balance 

between facilitating and encouraging private sector engagement in 

project finance. 387  The PFIP Guide and Model Provisions are not 

sector-specific guidelines, but basic policies. Hence, this Chapter 

examines the sector-specific legal framework instead of the PFIP Guide 

 
384� $QQH[�,,,��$SSHQGL[�,,��6HFWLRQ����,,��RI�WKH�$UUDQJHPHQW�RQ�2IILFLDOO\�6XSSRUWHG�
([SRUW�&UHGLWV� 

385�� 81&,75$/� /HJLVODWLYH� *XLGH� RQ� 3ULYDWHO\� )LQDQFHG� ,QIUDVWUXFWXUH� 3URMHFWV��
$�&1���6(5�%����DGRSWHG�RQ����-XQH�������3),3�*XLGH�� 

386� 81&,75$/�0RGHO�/HJLVODWLYH�3URYLVLRQV�RQ�3ULYDWHO\�)LQDQFHG�,QIUDVWUXFWXUH�
3URMHFWV��DGRSWHG�RQ���-XO\�������0RGHO�3URYLVLRQV�� 

387� 81&,75$/��81&,75$/�/HJLVODWLYH�*XLGH�RQ�3ULYDWHO\�)LQDQFHG�,QIUDVWUXFWXUH�
3URMHFWV� �������� DYDLODEOH� DW��
KWWSV���XQFLWUDO�XQ�RUJ�HQ�WH[WV�SURFXUHPHQW�OHJLVODWLYHJXLGHV�SULYDWHO\BILQDQFHGBLQI
UDVWUXFWXUHBSURMHFWV��a�WH[W ,QIUDVWUXFWXUH���3URMHFWV�����������81&,75$/��
�/HJLVODWLYH���*XLGH���RQ���3ULYDWHO\���)LQDQFHG���,QIUDVWUXFWXUH���3URM
HFWV����������SULYDWH���LQYHVWPHQW���LQ���SXEOLF���LQIUDVWUXFWXUH� �ODVW�
DFFHVVHG����-XO\������� 

https://uncitral.un.org/en/texts/procurement/legislativeguides/privately_financed_infrastructure_projects#:~:text=Infrastructure%20Projects%20(2000)-,UNCITRAL%20Legislative%20Guide%20on%20Privately%20Financed%20Infrastructure%20Projects%20(2000),private%20investment%20in%20public%20infrastructure
https://uncitral.un.org/en/texts/procurement/legislativeguides/privately_financed_infrastructure_projects#:~:text=Infrastructure%20Projects%20(2000)-,UNCITRAL%20Legislative%20Guide%20on%20Privately%20Financed%20Infrastructure%20Projects%20(2000),private%20investment%20in%20public%20infrastructure
https://uncitral.un.org/en/texts/procurement/legislativeguides/privately_financed_infrastructure_projects#:~:text=Infrastructure%20Projects%20(2000)-,UNCITRAL%20Legislative%20Guide%20on%20Privately%20Financed%20Infrastructure%20Projects%20(2000),private%20investment%20in%20public%20infrastructure
https://uncitral.un.org/en/texts/procurement/legislativeguides/privately_financed_infrastructure_projects#:~:text=Infrastructure%20Projects%20(2000)-,UNCITRAL%20Legislative%20Guide%20on%20Privately%20Financed%20Infrastructure%20Projects%20(2000),private%20investment%20in%20public%20infrastructure
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and the Model Provisions to figure out the feasible legal regime for 

project finance in the space industry. 

 

 

A. 7KH�&DVH�RI�WKH�0DULWLPH�,QGXVWU\ 

 

$V�WKH�LQIODWLRQDU\�ERRP�RI�WKH�HDUO\�����
V�HQGHG�DQG�ORDQ�GHPDQG�

GHFUHDVHG�� EDQNHUV� IDFHG� LQWHQVH� FRPSHWLWLRQ� IRU� OHQGLQJ� IXQGV��

SURPSWLQJ� WKHP� WR� GLVUHJDUG� PDQ\� RI� WKH� HVWDEOLVKHG� VWDQGDUGV�

JRYHUQLQJ�FUHGLW�DQDO\VLV�DQG�VHFXULQJ�RI�ORDQV�388� $V�D�UHVXOW��PRVW�RI�

WKH� ODUJH�VFDOH� ILQDQFLQJ� WKDW� KDG� GHYHORSHG� RIIVKRUH��PRUH� WKDQ� ���

ELOOLRQ�86'�LQ�������ZDV�SODFHG�RQ�D�OHVV�VWDEOH�HFRQRPLF�JURXQG�389�  

6HULRXV�HIIHFWV�HQVXHG�IURP�WKH�VKRFN�RI�WKH���������RLO�FULVLV�DQG�WKH�

VXEVHTXHQW� UHFHVVLRQ�� ,Q� WKH� DUHD� RI� JHQHUDO� FRPPHUFLDO� OHQGLQJ��

QXPHURXV�HQWHUSULVHV� WKDW�KDG�SUHYLRXVO\�EHHQ�FRQVLGHUHG� ILQDQFLDOO\�

VRXQG�E\� WKHLU� EDQNHUV�ZHQW� LQVROYHQW� RU� EDQNUXSW�� UHVXOWLQJ� LQ� ORDQ�

GHIDXOWV� 390�� :KHQ� WKH� FULVLV� VWUXFN�� PDUNHWV� IRU� QXPHURXV� W\SHV� RI�

FROODWHUDO�FROODSVHG��UHVXOWLQJ�LQ�D�FODVVLF�OLTXLGLW\�VTXHH]H�IRU�EDQNV��

7KH�VKLSSLQJ�LQGXVWU\�ZDV�SDUWLFXODUO\�KLW�KDUG�E\�WKH�UHFHVVLRQ�VLQFH�

ORVVHV�LQ�LQWHUQDWLRQDO�WUDGH�UHGXFHG�WKH�UHYHQXHV�RI�VKLS�RZQHUV�DQG�

WKH�YDOXH�RI�WKHLU�DVVHWV�391�  

6LQFH� JRYHUQPHQW� H[SRUW� FUHGLW� DJHQFLHV� W\SLFDOO\� SURYLGHG� SULPDU\�

ILQDQFLQJ�IRU� IRUHLJQ�VKLS�SXUFKDVHV� LQ�H[FKDQJH�IRU� ILUVW�PRUWJDJHV��

FRPPHUFLDO�EDQNV�WKDW�KDG�H[WHQGHG�FUHGLWV�WR�FRYHU�WKH�EDODQFH�RI�WKH�

 
388�� 5DXQHU�� 6WHZDUW� (��� 3URMHFW� )LQDQFH�� $� 5LVN� 6SUHDGLQJ� $SSURDFK� WR� WKH�
&RPPHUFLDO�)LQDQFLQJ�RI�(FRQRPLF�'HYHORSPHQW��+DUYDUG�,QWHUQDWLRQDO�/DZ�-RXUQDO��
9RO������������S������ 

389� ,ELG� 

390� ,ELG� 

391� ,ELG���S������ 
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SXUFKDVH�SULFH�ZHUH� OHIW�ZLWK� VLJQLILFDQW� ORVVHV� DV� VHFRQG�PRUWJDJHV�

EHFDPH� ZRUWKOHVV� DQG� VKLSRZQHUV� GHIDXOWHG� 392�� 'HVSLWH� SUHFHGLQJ�

GLIILFXOWLHV��WKH�VKLS�LQGXVWU\�UHPDLQV�D�NH\�FRPSRQHQW�RI�RXU�VRFLHW\¶V�

LQIUDVWUXFWXUH� IRU� WUDGH� DQG� WUDQVSRUWDWLRQ�� 7KH� ZRUOGZLGH� PDULWLPH�

WUDQVSRUWDWLRQ� LQGXVWU\� VXSSRUWV� EHWZHHQ� ���� WR� ���� RI� JOREDO�

FRPPRGLW\� PDUNHW� LQ� WHUPV� RI� YROXPH� DQG� JUHDWO\� FRQWULEXWHV� WR�

QDWLRQV¶�ZHOIDUH�DQG�GHYHORSPHQW��  

7KH�VKLSSLQJ�LQGXVWU\¶V�PRVW�GLVWLQJXLVKHG�FKDUDFWHULVWLFV�LQFOXGH�WKH�

GHULYHG�QDWXUH�RI� GHPDQG� IRU� VKLSSLQJ� VHUYLFHV�� ���� WKH�QRQ�VWRUDEOH�

QDWXUH�RI� WKH�XQGHUO\LQJ� DVVHW� �WKH� IUHLJKW� VHUYLFH��� ���� WKH� H[FHVVLYH�

YRODWLOLW\�DQG�FOXVWHULQJ������F\FOLFDOLW\�DQG�VHDVRQDOLW\�DVVRFLDWHG�ZLWK�

IUHLJKW�UDWHV�DQG�DVVHW�SULFHV��WKH�KHLJKWHQHG�VHQVLWLYLW\�WR�LQWHUQDWLRQDO�

VXSSO\� DQG� GHPDQG� IRUFHV� DQG� UHJXODWLRQV� GXH� WR� WKH� LQGXVWU\¶V�

K\SHUJOREDO�QDWXUH�� WKH� IUDJPHQWHG�VWUXFWXUH�RI�VKLSSLQJ�EXVLQHVV��DV�

ZHOO�DV�LWV�FDSLWDO�DQG�GHEW�LQWHQVLW\�393�  

6RPH�RI�WKRVH�FKDUDFWHULVWLFV�KDYH�DSSHDOHG�WR�WKH�JOREDO� LQYHVWPHQW�

FRPPXQLW\�� DQG� DQ� LQFUHDVLQJ� QXPEHU� RI� LQYHVWPHQW� PDQDJHUV� QRZ�

LQFOXGHV�LW�DV�DQ�DVVHW�FODVV�LQ�WKHLU�SRUWIROLRV��IDFLOLWDWLQJ�EURDGHU�DFFHVV�

IRU�VKLSSLQJ�EXVLQHVVHV�WR�WKH�JOREDO�HTXLW\�DQG�GHEW�FDSLWDO�PDUNHWV�394�

$FFRUGLQJO\��WKHUH�KDYH�EHHQ�YDULRXV�GLVFXVVLRQV�DERXW�DGGLQJ�D�QHZ�

VKLSSLQJ�3URWRFRO�WR�WKH�&DSH�7RZQ�&RQYHQWLRQ�LQ�RUGHU�WR�DYRLG�IXWXUH�

EDQNUXSWFLHV� OLNH� WKH� +DQMLQ� 6KLSSLQJ¶V� EDQNUXSWF\� ILOHG� LQ�$XJXVW�

�����DQG�WR�VWDELOL]H�WKH�VKLSSLQJ�LQGXVWU\�395� 7KLV��KRZHYHU��LV�PHUHO\�

WKH�ILUVW�VWHS��  

 
392� ,ELG� 

393� $OH[DQGULGLV��*HRUJH��.DYXVVDQRV��0DQROLV�*���.LP��&KL�<���7VRXNQLGLV��'LPLWULV�
$���9LVYLNLV�� ,LDV� '��� $� VXUYH\� RI� 6KLSSLQJ� )LQDQFH� 5HVHDUFK�� 6HWWLQJ� WKH� )XWXUH�
5HVHDUFK� $JHQGD�� 7UDQVSRUWDWLRQ� 5HVHDUFK� 3DUW� (�� /RJLVWLFV� DQG� 7UDQVSRUWDWLRQ�
5HYLHZ��9RO�������������S������ 

394� ,ELG� 

395� 6HH�JHQHUDO��7HQHY��VXSUD�QRWH����� 
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7KH� 81&/26� LV� DW� WKH� FRUH� RI� LQWHUQDWLRQDO� PDULWLPH� ODZ� DQG� LV� D�

ZLGHO\�DFFHSWHG�FRPSUHKHQVLYH�&RQYHQWLRQ�RQ�WKH�/DZ�RI�WKH�6HD�IRU�

WKH�SXUSRVH�RI�KDUPRQL]LQJ�VHD�EDVHG�DFWLYLWLHV��$QG�\HW�LW�FRQWDLQV�QR�

SURYLVLRQ�IRU�ILQDQFLQJ��)RUWXQDWHO\��WZR�LQWHUQDWLRQDO�JXLGHOLQHV�H[LVW��

QDPHO\�� WKH� 8QLWHG� 1DWLRQV� &RQIHUHQFH� RQ�7UDGH� DQG� 'HYHORSPHQW�

*XLGHOLQHV�IRU�3RUW�$XWKRULWLHV�DQG�*RYHUQPHQWV�RQ�WKH�SULYDWL]DWLRQ�

RI�SRUW�IDFLOLWLHV��81&7$'�*XLGHOLQHV��396� �����DQG�WKH�3RUW�5HIRUP�

7RRONLW�� (IIHFWLYH� 6XSSRUW� IRU� 3ROLF\PDNHUV� DQG� 3UDFWLWLRQHUV� �3RUW�

5HIRUP� 7RRONLW� 397� � E\� WKH� :RUOG� %DQN� DQG� 3XEOLF�3ULYDWH�

,QIUDVWUXFWXUH� $GYLVRU\� )DFLOLW\� �33,$)�� 398� � ������ 7KH� $VLDQ�

'HYHORSPHQW� %DQN� DOVR� HYDOXDWHV� ILYH� EHVW� SUDFWLFHV� VHSDUDWHO\� IRU�

LQFUHDVLQJ�SULYDWH�VHFWRU�SDUWLFLSDWLRQ�LQ�SRUW�LQIUDVWUXFWXUH�399 

7KH� 81&7$'� *XLGHOLQHV� FRQWDLQ� VDPSOH� FODXVHV� IRU� OHDVHV��

FRQFHVVLRQV� DQG�%27�DUUDQJHPHQWV�� DV�ZHOO� DV� WHQGHULQJ�SURFHGXUHV�

DQG� WKH� FRQWHQWV� RI� ELGGLQJ� GRFXPHQWV�� SHUIRUPDQFH� PHDVXUHV� IRU�

GHWHUPLQLQJ� WKH� WUXH� ILQDQFLDO� YDOXH� RI� ELGV� DQG� RSHUDWLRQDO�

SHUIRUPDQFH� PHDVXUHV� 400�� 3RUW� IDFLOLWLHV� VKRXOG� EH� XSGDWHG� ZLWK�

FDXWLRQ�ZKHQ�LW�LV�QHFHVVDU\��DV�WKH\�DUH�LPSRUWDQW�WRROV�IRU�IDFLOLWDWLQJ�

 
396�� *XLGHOLQHV� IRU� 3RUW�$XWKRULWLHV� DQG� *RYHUQPHQWV� RQ� WKH� SULYDWL]DWLRQ� RI� SRUW�
IDFLOLWLHV��81&7$'�6'7(�7,%���� DGRSWHG� RQ� ��� 6HSWHPEHU������ �WKH� µ81&7$'�
*XLGHOLQHV¶�� 

397�� 3XEOLF�3ULYDWH� ,QIUDVWUXFWXUH� $GYLVRU\� )DFLOLW\� �33,$)��� 3RUW� 5HIRUP� 7RRONLW�
6HFRQG� (GLWLRQ�� DYDLODEOH� DW��
KWWSV���SSLDI�RUJ�VLWHV�SSLDI�RUJ�ILOHV�GRFXPHQWV�WRRONLWV�3RUWRRONLW�7RRONLW�LQGH[�KWP
O��ODVW�DFFHVVHG����2FWREHU������� 

398� 33,$)�HQFRXUDJHV�NQRZOHGJH�WUDQVIHU�WKURXJK�IXQGLQJ�UHVHDUFK�DQG�WRROV��DV�ZHOO�
DV�EXLOGLQJ�FDSDFLW\�WR�VFDOH�LQIUDVWUXFWXUH�GHOLYHU\�DQG�DVVLVWLQJ�VXE�QDWLRQDO�HQWLWLHV�
LQ� REWDLQLQJ� ILQDQFLQJ� ZLWKRXW� WKH� QHHG� IRU� VRYHUHLJQ� JXDUDQWHHV�� 6HH� JHQHUDOO\��
33,$)��$ERXW�8V��DYDLODEOH�DW��KWWSV���SSLDI�RUJ�DERXW�XV��ODVW�DFFHVVHG����1RYHPEHU�
������ 

399�� $VLDQ� 'HYHORSPHQW� %DQN�� 'HYHORSLQJ� %HVW� 3UDFWLFHV� IRU� 3URPRWLQJ� 3ULYDWH�
6HFWRU� ,QYHVWPHQW� LQ� ,QIUDVWUXFWXUH�� 3RUWV�� DYDLODEOH� DW��
KWWSV���ZZZ�DGE�RUJ�SXEOLFDWLRQV�GHYHORSLQJ�EHVW�SUDFWLFHV�SURPRWLQJ�SULYDWH�
VHFWRU�LQYHVWPHQW�LQIUDVWUXFWXUH�SRUWV��ODVW�DFFHVVHG����2FWREHU������� 

400�� 7KH� :RUOG� %DQN�� 8QLWHG� 1DWLRQV� &RQIHUHQFH� RQ� 7UDGH� DQG� 'HYHORSPHQW�
�81&7$'��*XLGHOLQHV�IRU�3RUW�$XWKRULWLHV�DQG�*RYHUQPHQWV�RQ�WKH�SULYDWL]DWLRQ�RI�
SRUW� IDFLOLWLHV�� DYDLODEOH� DW�� KWWSV���SSS�ZRUOGEDQN�RUJ�SXEOLF�SULYDWH�
SDUWQHUVKLS�OLEUDU\�XQLWHG�QDWLRQV�FRQIHUHQFH�WUDGH�DQG�GHYHORSPHQW�XQFWDG�
JXLGHOLQHV�SRUW�DXWKRULWLHV�DQG�JRYHUQPHQWV�SULYDWL]DWLRQ�SRUW�IDFLOLWLHV� �ODVW�
DFFHVVHG����2FWREHU������� 

https://ppiaf.org/sites/ppiaf.org/files/documents/toolkits/Portoolkit/Toolkit/index.html
https://ppiaf.org/sites/ppiaf.org/files/documents/toolkits/Portoolkit/Toolkit/index.html
https://ppiaf.org/about-us
https://www.adb.org/publications/developing-best-practices-promoting-private-sector-investment-infrastructure-ports
https://www.adb.org/publications/developing-best-practices-promoting-private-sector-investment-infrastructure-ports
https://ppp.worldbank.org/public-private-partnership/library/united-nations-conference-trade-and-development-unctad-guidelines-port-authorities-and-governments-privatization-port-facilities
https://ppp.worldbank.org/public-private-partnership/library/united-nations-conference-trade-and-development-unctad-guidelines-port-authorities-and-governments-privatization-port-facilities
https://ppp.worldbank.org/public-private-partnership/library/united-nations-conference-trade-and-development-unctad-guidelines-port-authorities-and-governments-privatization-port-facilities
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DQG� SURPRWLQJ� D� FRXQWU\¶V� H[WHUQDO� WUDGH� DQG� UHSUHVHQW� VLJQLILFDQW�

DFFXPXODWHG�FDSLWDO�LQYHVWPHQWV��  

7KH�81&7$'�*XLGHOLQHV�FDUHIXOO\�FRQVLGHU�DOO�SRWHQWLDO�SULYDWL]DWLRQ�

RSWLRQV� DQG� FRQVHTXHQFHV�� HVSHFLDOO\� WKRVH� ZKLFK� GHILQH� RZQHUVKLS�

WUDQVIHU� RI� DVVHWV� IURP� SXEOLF� WR� SULYDWH� VHFWRU� RU� WKH� DSSOLFDWLRQ� RI�

SULYDWH� FDSLWDO� WR� IXQG� LQYHVWPHQWV� LQ� SRUW� IDFLOLWLHV�� HTXLSPHQW�� DQG�

V\VWHP�401� LQFOXGLQJ�ILQDQFLQJ�WKURXJK�333�PHFKDQLVPV��7KH�IRUPV�RI�

SULYDWL]DWLRQ� FDQ�EH� IXOO� RU� LQ� SDUW�� GHSHQGLQJ�RQ�ZKHWKHU� WKH�SXEOLF�

VHFWRU�UHWDLQV�RZQHUVKLS�402� 'XH�WR�WKH�IDFW�WKDW�WKH�JUDQWHH�QHYHU�KDV�

RZQHUVKLS� RI� WKH� IDFLOLWLHV� XQGHU� D� %27� VWUXFWXUH�� WKHVH� *XLGHOLQHV�

GLVFXVV� YDULRXV� IRUPV� RI� SULYDWL]DWLRQ� LQ� GHWDLO�� 7KH� 81&7$'�

*XLGHOLQHV� DOVR� GHVFULEH� HDFK� DUUDQJHPHQW�� LQFOXGLQJ� OHDVHV�� %27��

%22��%227��DQG�MRLQW�YHQWXUHV��VSHFLILFDOO\�ZLWK�GLVWLQJXLVK�IHDWXUHV��  

7KH�3RUW�5HIRUP�7RRONLW�is designed to reduce the time it takes to learn 

about institutional renewal. It provides background information, 

concrete examples, specific tools, and methods that policymakers and 

reformers need to proceed with the confidence�403�  

7KH�7RRONLW�FRQWDLQV�HLJKW�PRGXOHV�DORQJ�ZLWK�D�ILQDQFLDO�PRGHO�WKDW�

SROLF\PDNHUV�FDQ�XVH�WR�JXLGH�WKHP�VWHS�E\�VWHS�WKURXJK�WKH�SURFHVVHV�

RI� UHIRUPLQJ� DQG� UH�LQYHQWLQJ� SRUW� LQVWLWXWLRQV�� ,W� DOVR� LQFOXGHV� D�

FRPPRQ� ODQJXDJH� DQG� D� VHW� RI� FRQFHSWV� WKDW� UHSUHVHQW� WKH� FRPPRQ�

ODQJXDJH� XVHG� E\� SRUW� UHIRUPHUV� WR� FRPPXQLFDWH� ZLWK� WKHLU� YDULRXV�

FRQVWLWXHQFLHV�404� 0RGXOH����/HJDO�7RROV�IRU�3RUW�5HIRUP��LQ�SDUWLFXODU�

LQFOXGHV� UHYLVHG� UHIHUHQFH� FODXVHV� DQG� FKHFNOLVWV� IRU� GUDIWLQJ� SRUW�

FRQFHVVLRQ� DJUHHPHQWV� DQG� UHODWHG� OHJDO� GRFXPHQWV� DORQJ� ZLWK�

 
401� &KDSWHU������RI�WKH�81&7$'�*XLGHOLQHV� 

402� &KDSWHU������RI�WKH�81&7$'�*XLGHOLQHV� 

403� � 6HH� JHQHUDOO\�� 33,$)�� 2YHUYLHZ�� DYDLODEOH� DW��
KWWSV���SSLDI�RUJ�VLWHV�SSLDI�RUJ�ILOHV�GRFXPHQWV�WRRONLWV�3RUWRRONLW�7RRONLW�RYHUYLHZ�
KWPO��ODVW�DFFHVVHG����2FWREHU������� 

404� ,ELG� 

https://ppiaf.org/sites/ppiaf.org/files/documents/toolkits/Portoolkit/Toolkit/overview.html
https://ppiaf.org/sites/ppiaf.org/files/documents/toolkits/Portoolkit/Toolkit/overview.html
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LQIRUPDWLRQ�RQ�SRUW�ODZV�DQG�SRUW�UHJXODWLRQV�405� $QQH[�,�RI�0RGXOH�

� SUHVHQWV� D� FRPSUHKHQVLYH� FKHFNOLVW� RI� FRQFHVVLRQV�%27�DJUHHPHQW�

SURYLVLRQV� ZKLFK� UHODWHV� WR� D� FRQFHVVLRQ� IRU� WKH� PDQDJHPHQW� DQG�

RSHUDWLRQ�RI�DQ�H[LVWLQJ�WHUPLQDO�DQG�D�SRWHQWLDO�H[WHQVLRQ�406 

,W�GLVFXVVHV�%27��%72�DQG�%227�DUUDQJHPHQWV��ZKLFK�DUH�W\SLFDOO\�

LQFOXGHG� LQ� FRQFHVVLRQ� DJUHHPHQWV�� $PRQJ� WKH� SURYLVLRQV� RI�

FRQFHVVLRQ�DJUHHPHQWV��WKH�3RUW�5HIRUP�7RRONLW�HPSKDVL]HV�WKH�QHHG�

RI�OHQGHU�VHFXULW\�IRU�WKH�VXFFHVV�RI�%27�DUUDQJHPHQWV��DV�WKHLU�VXFFHVV�

LV�KLJKO\�GHSHQGHQW�RQ�WKH�FDSDFLW\�RI�WKH�RSHUDWRU� WR�VHFXUH�IXQGLQJ�

IRU�WKH�FRQVWUXFWLRQ�ZRUN�407� ,Q�PDQ\�FDVHV��OHQGHUV�KDYH�UHFRXUVH�RQO\�

WR� VSHFLILF� DVVHWV� RU� LQFRPH� VWUHDPV� WR� VHFXUH� UHSD\PHQW� RI� WKHLU�

ORDQV�408� 2FFDVLRQDOO\��OHJDO�FRQVLGHUDWLRQV�VKRXOG�EH�DGGUHVVHG��PRVW�

QRWDEO\�ZLWK�UHJDUG�WR�WKH�HVWDEOLVKPHQW�DQG�HQIRUFHPHQW�RI�VHFXULW\�

LQWHUHVWV�LQ�WKH�KRVW�FRXQWU\�WKDW�UHVWULFW�RU�HYHQ�SURKLELW�WKH�JUDQW�RI�D�

OLHQ�RYHU�SRUW�DVVHWV�409� 7KHVH�FRQVWUDLQWV�DUH�D�VLJQLILFDQW�LPSHGLPHQW�

IRU�DWWUDFWLQJ�SULYDWH�FDSLWDO�WR�SRUW�H[SDQVLRQ��  

+RZHYHU��6W��0DDUWHQ�� DQ� LVODQG� LQ� WKH�&DULEEHDQ� 6HD�� LV� RQH�RI� WKH�

VXFFHVVIXO� H[DPSOHV� RI� GXH� GLOLJHQFH� EHLQJ� XVHG� WR� PD[LPL]H� WKH�

OHQGHU¶V� VHFXULW\�410�� +XUULFDQHV� VWUXFN� WKH� LVODQG� LQ� 6HSWHPEHU� �����

VHYHUHO\� GDPDJLQJ� WKH� SRUW¶V� IDFLOLWLHV�411�� DQG� LW� QHFHVVLWDWHG� FUXLVH�

VKLSV� WR� DQFKRU� LQ� WKH�ED\� DQG� WUDQVIHU� SDVVHQJHUV� RQVKRUH�E\� VPDOO�

WHQGHUV�412� 7KH�FUXLVH�OLQHV�DFFHSWHG�WKLV�DSSURDFK�RQ�D�WHPSRUDU\�EDVLV��

 
405� 0RGXOH���RI�WKH�3RUW�5HIRUP�7RRONLW� 

406� 0RGXOH���$QQH[�,�RI�WKH�3RUW�5HIRUP�7RRONLW� 

407� 0RGXOH���RI�WKH�3RUW�5HIRUP�7RRONLW� 

408� ,ELG� 

409� ,ELG� 

410� ,ELG� 

411� $3�1(:6��+XUULFDQH�/XLV�'HYDVWDWHV� 6W��0DDUWHQ��'HDWK�7ROO�2YHUDOO�$W�����
DYDLODEOH� DW�� KWWSV���DSQHZV�FRP�DUWLFOH����EH��H��H�H�����ID���H��H����I� �ODVW�
DFFHVVHG����2FWREHU������� 

412� 0RGXOH���RI�WKH�3RUW�5HIRUP�7RRONLW� 

https://apnews.com/article/178be85e40e1e07789fa004e78e3674f
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,Q�������WKH�JRYHUQPHQW�UHDFKHG�DQ�DJUHHPHQW�ZLWK�WKH�FUXLVH�OLQHV�WR�

SDUWLDOO\�ILQDQFH�WKH�FRQVWUXFWLRQ�RI�D�QHZ�FUXLVH�WHUPLQDO�E\�FKDUJLQJ�

�� 86'� SHU� SDVVHQJHU� 413�� 7KH� UHFRQVWUXFWLRQ� RI� FUXLVH� WHUPLQDO� ��

EHFDPH�SDUW�RI�D�FRUSRUDWH�UHVWUXFWXULQJ�VFKHPH�DQG�WKH�WHUPLQDO�ZDV�

WR�EH�H[SDQGHG�DQG�WKH�ED\�GUHGJHG�WR�D�GHSWK�RI�WHQ�PHWHUV�414�  

7KH� 6W�� 0DDUWHQ� &UXLVH� 7HUPLQDO� 1�9�� �MRLQW� VWRFN� FRPSDQ\�� ZDV�

IRUPHG� DV� D� VXEVLGLDU\� RI� WKH� 6W�� 0DDUWHQ� +ROGLQJ� &RPSDQ\� 1�9���

ZKLFK�LV�MRLQWO\�RZQHG�E\�WKH�JRYHUQPHQW�RI�6W��0DDUWHQ�DQG�WKH�'XWFK�

JRYHUQPHQW� WKURXJK� WKH� 3DUWLFLSDWLRQ� &RPSDQ\� IRU� WKH� 1HWKHUODQGV�

$QWLOOHV�1�9�415� 7KH�FRQFHVVLRQ�DJUHHPHQW��ZKLFK�LV�D�%22�DJUHHPHQW��

EHWZHHQ� WKH� LVODQG�JRYHUQPHQW� DQG� WKH�6W��0DDUWHQ�&UXLVH�7HUPLQDO�

1�9�� KDV� WKUHH� SULPDU\� FKDUDFWHULVWLFV�� OLPLWHG� FRQVWUXFWLRQ� ULVN�� QR�

SROLWLFDO� ULVN�� DQG� QR� KXUULFDQH� ULVN�� ,Q� JHQHUDO�� LW� LV� LPSRUWDQW� WR�

H[SUHVVO\� HVWDEOLVK� WKH� OHQGHU¶V� ULJKWV� WR� WKH� LPSDFWHG� DVVHWV� LQ� D�

FRQFHVVLRQ�FRQWUDFW�ZLWK�%27�RU�%22�DUUDQJHPHQWV��$V�D�UHVXOW�� WKH�

6W�� 0DDUWHQ� JRYHUQPHQW¶V� SURDFWLYH� DSSURDFK� WR� WDNLQJ� FDUH� RI� WKH�

OHQGHU¶V�ULJKWV�FRQWULEXWHG�WR�WKH�VXFFHVV� 

6RXWK� .RUHD� LV� DQRWKHU� JRRG� H[DPSOH� RI� KRZ� 333� SURMHFWV� FDQ� EH�

WUHPHQGRXVO\�VXFFHVVIXO� LQ�H[SDQGLQJ�SRUW� LQIUDVWUXFWXUH�E\�HQDFWLQJ�

DSSOLFDEOH�OHJLVODWLRQ��LPSOHPHQWLQJ�LW��DQG�V\VWHPLFDOO\�GHYHORSLQJ�LW�

RYHU�WLPH�416� 7KH�6RXWK�.RUHDQ�JRYHUQPHQW�ZRUNHG�KDUG�WR�EXLOG�WKH�

HIILFLHQW� 333� V\VWHP� DQG� SROLFLHV�� ,W� GHVHUYHV� JUHDW� SUDLVH� IRU�

VXFFHVVIXOO\� DWWUDFWLQJ� SULYDWH� FDSLWDO� DQG� NHHSLQJ� WKH� JRYHUQPHQW¶V�

VKDUH�RI�FRQVWUXFWLRQ�VXEVLGLHV�DW�D�ORZ�OHYHO��HVSHFLDOO\�JLYHQ�WKH�KLJK�

 
413� ,ELG� 

414� ,ELG� 

415� ,ELG� 

416� .LP��-D\�+\XQJ��.LP��-XQJZRRN��&KRL��6HRN�-RRQ��3XEOLF�3ULYDWH�3DUWQHUVKLS�
,QIUDVWUXFWXUH�3URMHFWV��&DVH�6WXGLHV�IURP�WKH�5HSXEOLF�RI�.RUHD��9ROXPH����&DVHV�RI�
%XLOG�7UDQVIHU�2SHUDWH� 3URMHFWV� IRU� 3RUWV� DQG� %XLOG�7UDQVIHU�/HDVH� 3URMHFWV� IRU�
(GXFDWLRQ�)DFLOLWLHV��$VLDQ�'HYHORSPHQW�%DQN��3KLOLSSLQHV��������S����� 
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ULVN� DVVRFLDWHG�ZLWK� SRUW� IDFLOLW\� GHYHORSPHQW� GXH� WR� LWV� UHOLDQFH� RQ�

PDUNHW�DFWLYLWLHV�417�  

+RZHYHU�� IRU� 333� SRUW� GHYHORSPHQWV� LQ� 6RXWK� .RUHD�� WKH� µIUHH� XVH�

SHULRG¶�FDQ�EH�FRQWHQWLRXV��DV�WKH�5HTXHVW�IRU�3URSRVDO��5)3��GRHV�QRW�

VSHFLI\�VXFK�SHULRG�418� DQG�LW�VWDWHV�RQO\�WKDW�³WKH�IUHH�XVH�SHULRG�FDQ�

EH�XS� WR� ILIW\�\HDUV�´419� 7KH� WHUP�µIUHH�XVH�SHULRG¶� UHIHUV� WR� WKH� WLPH�

SHULRG�VSHFLILHG�LQ�WKH�FRQFHVVLRQ�DJUHHPHQW�GXULQJ�ZKLFK�WKH�SULYDWH�

FRQFHVVLRQDLUH�LV�SHUPLWWHG�WR�XWLOL]H�WKH�SRUW�IDFLOLWLHV�LQGHSHQGHQWO\�

IROORZLQJ�WKH�JUDQW�RI�SRUW�IDFLOLW\�RSHUDWLRQ�ULJKWV�420�  

7KH�WHUP�µIUHH�XVH�SHULRG¶�LV�XVHG�EHFDXVH�SRUW�IDFLOLWLHV�DUH�FRQVWUXFWHG��

UHWXUQHG�WR�WKH�JRYHUQPHQW��DQG�PD\�EH�XVHG�ZLWKRXW�WKH�SD\PHQW�RI�D�

VHSDUDWH�OHDVH�FKDUJH�WKURXJK�WKH�JUDQW�RI�PDQDJHPHQW�RSHUDWLQJ�ULJKWV��

'XULQJ�WKH�HDUO\�VWDJHV�RI�333�SRUW�SURMHFWV�� WKH�PDMRULW\�RI�SURMHFWV�

LQFOXGH�D�IUHH�XVH�SHULRG�RI����\HDUV�LQ�WKH�FRQFHVVLRQ�DJUHHPHQW�421�  

+RZHYHU��WKH�SURMHFW�SURSRVHUV�KDYH�EHJXQ�WR�SURSRVH�D�UHGXFWLRQ� LQ�

WKH� IUHH�XVH�SHULRG�IRU�FRPSHWLQJ�SURMHFWV��EHFDXVH� WKH�SRVVLELOLW\�RI�

UHGXFLQJ� WKH� IUHH� XVH� SHULRG� ZDV� UHIOHFWHG� LQ� WKH� FRQFHVVLRQ�

DVVHVVPHQW� 422�� $V� SRUWV� DUH� VHPL�SHUPDQHQW� LQ� QDWXUH�� DQG� TXD\�

VHUYLFHV�DUH�FRQVWDQWO\�UHSDLUHG�DQG�PDLQWDLQHG��WKH�PDQQHU�LQ�ZKLFK�

WKH� µIUHH� XVH� SHULRG¶� LV� XWLOL]HG� PD\� EH� D� NH\� FRPSHWLWLYH� IDFWRU� LQ�

OHDGLQJ�D�VXFFHVVIXO�SRUW�SURMHFW��  

 

 

 
417� ,ELG� 

418� ,ELG���S���� 

419� ,ELG� 

420� ,ELG� 

421� ,ELG� 

422� ,ELG� 
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B. 7KH�&DVH�RI�WKH�$YLDWLRQ�,QGXVWU\ 

 

$LU� WUDQVSRUW� LQIUDVWUXFWXUH� LV� DQ� HVVHQWLDO� GULYHU� RI� GHYHORSPHQW��

SURYLGLQJ�HFRQRPLF�DQG�VRFLDO�EHQHILWV��DV�ZHOO�DV�UHJLRQDO�LQWHJUDWLRQ��

,W�VHUYHV�DV�D�VLJQLILFDQW�FRPSRQHQW�RI�D�QDWLRQ¶V�LQIUDVWUXFWXUH�QHHGV�

DV�LW�SURYLGHV�FULWLFDO�GRPHVWLF�DQG�LQWHUQDWLRQDO�FRQQHFWLRQV�QHFHVVDU\�

IRU�HFRQRPLF�GHYHORSPHQW�WKURXJK�IORZV�RI�KXPDQ�FDSLWDO��FRPPHUFH��

DQG�WRXULVP��  

7KH� DYDLODELOLW\� RI� HIILFLHQW� DLUSRUWV� LQ� D� FRXQWU\� LV� LPSRUWDQW� DV� LW�

LQIOXHQFHV�LQYHVWRUV�JUHDWO\��DV�DLU�WUDQVSRUWDWLRQ�SHUPLWV�IDVWHU�WUDQVIHUV��

7KDW�LV�ZK\��WKH�DYLDWLRQ�LQGXVWU\�KDV�GHYHORSHG�WR�WKH�SRLQW�ZKHUH�LW�LV�

H[SHFWHG�WR�EH�D�VHOI�VXVWDLQLQJ��DQG�LW�ZDV�ILQDQFHG�E\�SXEOLF�VXEVLGLHV��

*RYHUQPHQWV� LQ� GHYHORSLQJ� FRXQWULHV�� LQ� SDUWLFXODU�� DUH� LQFUHDVLQJO\�

UHFRJQL]LQJ�WKH�YDOXH�RI�LQFRUSRUDWLQJ�WKH�SULYDWH�VHFWRU�LQ�PDQDJLQJ�

DQG�ILQDQFLQJ�RI�DLUSRUWV�LQ�RUGHU�WR�LPSURYH�VHUYLFH�OHYHOV��  

7KURXJKRXW� WKH�����V�� SULYDWH� VSRQVRUV� LQYHVWHG�����ELOOLRQ�86'�RQ�

SURMHFWV�LQYROYLQJ����DLUSRUWV�LQ����GHYHORSLQJ�FRXQWULHV�423� )ROORZLQJ�

D�QXPEHU�RI� ODQGPDUN� FDVHV�� VXFK� DV� WKH�SULYDWL]DWLRQ�RI� WKH�%ULWLVK�

$LUSRUWV� $XWKRULW\� DQG� WKH� SUROLIHUDWLRQ� RI� 333� PRGHOV� LQ� WKH�

GHYHORSPHQW�RI�VHDSRUW�WHUPLQDOV��JRYHUQPHQWV�EHJDQ�WR�UHFRJQL]H�WKH�

SRWHQWLDO� EHQHILWV� RI� SULYDWH� VHFWRU� LQYROYHPHQW� LQ� DLUSRUW� RSHUDWLRQV�

DQG�PDQDJHPHQW�424� 7RGD\��ORQJ�WHUP�FRQFHVVLRQV�WR�SULYDWH�ILUPV�WR�

PDQDJH� DOO� RU� D� SRUWLRQ�RI� DQ� DLUSRUW¶V� RSHUDWLRQV� DUH� D� SUHGRPLQDQW�

PRGHO��ZLWK�JRYHUQPHQWV�W\SLFDOO\� WDNLQJ�OHVV�ULVN�DQG�PDLQWDLQLQJ�D�

PLQRULW\�VWDNH�LQ�WKH�HQWHUSULVH�425�  

 
423 See generally, Silva, Gisele F., Private Participation in the Airport Sector: Recent 
Trends, World Bank, Washington, D.C. (1999). 

424� 333�.QRZOHGJH�/DE��$LUSRUWV��DYDLODEOH�DW��KWWSV���SSSNQRZOHGJHODE�RUJ�QRGH���
�ODVW�DFFHVVHG����1RYHPEHU������� 

425� 6HH��33,$)��$LUSRUW��DYDLODEOH�DW��KWWSV���SSLDI�RUJ�VHFWRUV�DLUSRUWV�����1RYHPEHU�
������ 

https://pppknowledgelab.org/node/9
https://ppiaf.org/sectors/airports
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As airport assets are generally viewed as critical to national security, 

outright privatization of airports frequently encounters political 

opposition. Thus, operations and management contracts that include 

major capital spending have proven to be the most popular form of 

involving the private sector, accounting for roughly 70% of private 

investment in airport expansion.426  

Airport revenues are mostly denominated in foreign currency, while 

operational expenditures are predominantly priced in local currency 

providing a buffer against currency risk and enabling project 

financing.427 Revenue security has also been enhanced by the fact that 

the majority of developing countrLHV¶ airports face limited competition 

from other airports and from other methods of transportation.428  

The majority of projects have included either terminal and runway 

facilities or only terminal facilities.429 Terminal projects are attractive 

WR� SULYDWH� VSRQVRUV� EHFDXVH� WKH\� FDQ� JHQHUDWH� VLJQLILFDQW� ³QRQ- 

DHURQDXWLFDO´� UHYHQXHV� 430  Nonaeronautical revenues come from 

commercial services, while aeronautical or traffic revenues are 

generated through passenger fees, aircraft landing and parking fees, as 

well as cargo and luggage handling fees.431  

Due to the perception that airports have only a limited amount of 

competition from other airports and transport modes, traffic fees have 

historically been subject to price regulation. 432  Nonaeronautical 

activities, however, provide uncontrolled, and frequently huge revenue 

 
426 Silva, supra note 423. 

427 Ibid. 

428 Ibid. 

429 Ibid. 

430 Ibid. 

431 Ibid.; See, PPP Knowledge Lab, supra note 424. 

432 Silva, supra note 423. 
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streams that are extremely attractive to private sponsors.433 Private 

airport operators benefit from concession fees associated with these 

activities. 

With these circumstances, the World Bank and the PPIAF developed a 

brief checklist of legal and regulatory issues for airport BOTs/ 

Concessions in general.434 However, the most important document in 

the aviation industry is the Manual on Privatization in the Provision of 

Airports and Air Navigation Services (Doc 9980)435 of the ICAO. The 

Manual is based on the principles of the Chicago Convention, including 

,&$2¶V�3ROLFLHV�RQ�&KDUJHV�IRU�$LUSRUWV�DQG�$LU�1DYLJDWLRQ�6HUYLFHV�

(Doc 9082)436, Airport Economics Manual (Doc 9562),437 and Manual 

on Air Navigation Services Economics (Doc 9161), 438  on when 

Contracting States should consider materials relating to the 

commercialization or privatization of airports and air navigation 

services.  

The purpose of the Manual on Privatization in the Provision of Airports 

and Air Navigation Services is to offer information on ownership and 

management developments occurring in various parts of the world and 

to ensure that service providers do not misuse any dominating position 

that they may have. 439  In order to provide guidance to States by 

presenting ownership and management options as well as major issues 

to consider when preparing for a change in ownership and management, 

 
433 Ibid. 

434�� 6HH��:RUOG� %DQN�� 33,$)�� $LUSRUW� %27V�� &RQFHVVLRQV� &KHFNOLVW� RI� /HJDO� DQG�
5HJXODWRU\� ,VVXHV�� DYDLODEOH� DW�� KWWSV���SSS�ZRUOGEDQN�RUJ�SXEOLF�SULYDWH�
SDUWQHUVKLS�VLWHV�SSS�ZRUOGEDQN�RUJ�ILOHV�SSSBWHVWGXPE�GRFXPHQWV�$LUSRUWFRQFHVVL
RQVFKHFNOLVWB��SGI��ODVW�DFFHVVHG����1RYHPEHU������� 

435� ,&$2��0DQXDO�RQ�3ULYDWL]DWLRQ�LQ�WKH�3URYLVLRQ�RI�$LUSRUWV�DQG�$LU�1DYLJDWLRQ�
6HUYLFHV��'RF������������� 

436� ,&$2��,&$2¶V�3ROLFLHV�RQ�&KDUJHV�IRU�$LUSRUWV�DQG�$LU�1DYLJDWLRQ�6HUYLFHV, Doc 
9082 (2009). 

437� ,&$2��Airport Economics Manual, Doc 9562 (2013). 

438� ,&$2��Manual on Air Navigation Services Economics, Doc 9161 (2013). 

439� 6HH��,&$2��VXSUD�QRWH����� 

https://ppp.worldbank.org/public-private-partnership/sites/ppp.worldbank.org/files/ppp_testdumb/documents/Airportconcessionschecklist_0.pdf
https://ppp.worldbank.org/public-private-partnership/sites/ppp.worldbank.org/files/ppp_testdumb/documents/Airportconcessionschecklist_0.pdf
https://ppp.worldbank.org/public-private-partnership/sites/ppp.worldbank.org/files/ppp_testdumb/documents/Airportconcessionschecklist_0.pdf
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the Manual defines PPP including several methods of project finance 

such as BOT, BOO, BOOT.440  

The Manual begins with a glossary of terms and then discusses the 

establishment of autonomous authorities, the reasons for private 

participation and privatization in current aviation sector, and various 

forms of private participation with multiple case studies. It clarifies that 

while ownership and management of airports and air navigation 

services may be delegated to the private sector, overall responsibility 

for the provision of services remains with States in accordance with the 

Chicago Convention as well as Standards and Recommended Practices 

(SARPs)441.442 As privatization should not be construed as a waiver of 

WKH� 6WDWH¶V� UHTXLUHPHQW� WR� FRPSO\� ZLWK� LQWHUQDWLRQDO� REOLJDWLRQV��

particularly those contained in the Chicago Convention, its annexes and 

air services agreements, States should bear in mind that they are 

ultimately responsible for the safety, security, and economic oversight 

of theses private entities.443 

The manual also details several ownership and management options, 

their associated features and benefits as well as the regulatory aspects 

of changing the ownership and management structure. To be more 

specific, it suggests that the new legislation should include enabling 

provisions that allow the government to make minor changes to the 

ownership and management structure of airports and air navigation 

services without amending the law.444 This would allow for greater 

flexibility, as most States require changes to the legal framework for 

 
440� ,ELG� 

441� � ,&$2�� 6$53V� ±� 6WDQGDUGV� DQG� 5HFRPPHQGHG� 3UDFWLFHV�� DYDLODEOH� DW��
KWWSV���ZZZ�LFDR�LQW�VDIHW\�VDIHW\PDQDJHPHQW�SDJHV�VDUSV�DVS[� �ODVW� DFFHVVHG� ���
1RYHPEHU������� 

442� 6HH��&KDSWHU���RI�WKH�0DQXDO�RQ�3ULYDWL]DWLRQ�LQ�WKH�3URYLVLRQ�RI�$LUSRUWV�DQG�$LU�
1DYLJDWLRQ�6HUYLFHV� 

443� ,&$2��VXSUD�QRWH����� 

444� 6HH��&KDSWHU���RI�WKH�0DQXDO�RQ�3ULYDWL]DWLRQ�LQ�WKH�3URYLVLRQ�RI�$LUSRUWV�DQG�$LU�
1DYLJDWLRQ�6HUYLFHV� 

https://www.icao.int/safety/safetymanagement/pages/sarps.aspx
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civil aviation when the ownership and management structure of airports 

and air navigation services change.445 

ICAO has two programmes regarding project finance the infrastructure 

management programme and the Project Financing and Development 

Section (PFD)446 which is a technical cooperation programme. ,&$2¶V�

infrastructure management programme aims to enhance and promote 

the sustainable development of infrastructure necessary to provide and 

operate airports and air navigation services. 447  The programme 

SURYLGHV� VROXWLRQV� WR� VWUHQJWKHQ� SURYLGHUV¶� RUJDQizational and 

PDQDJHPHQW� FDSDELOLWLHV�� UHGXFH� JRYHUQPHQWV¶� ILQDQFLDO� EXUGHQV��

VDIHJXDUG�XVHU¶V� LQWHUHVWV��DQG�IDFLOLWDWH�DFFHVV� WR� ILQDQFLQJ�IRU� ORQJ-

term investment needs.448  

The PFD intends to assist States in obtaining finance from external 

financing institutions by implementing strategies and materials, namely 

project financing documentation, for granting applications and funding 

proposals to financial institutions.449 The PFD is being developed in 

partnership with different stakeholders involved in project finance such 

as the World Bank and other regional development banks, as well as 

aircraft, aircraft component manufacturers, and airlines, airports, air 

navigation services providers. 

The percentage of airports under various ownership models in different 

regions of the world has gradually increased. Despite growing interest 

in private sector financing and management of airports, government-

 
445� ,ELG� 

446� � ,&$2�� 3URMHFW� )LQDQFLQJ� DQG� 'HYHORSPHQW�� DYDLODEOH� DW��
KWWSV���ZZZ�LFDR�LQW�VHFUHWDULDW�7HFKQLFDO&RRSHUDWLRQ�3DJHV�SIG�DVS[� �ODVW� DFFHVVHG�
���1RYHPEHU������� 

447� � ,&$2�� )LQDQFLQJ� $YLDWLRQ� ,QIUDVWUXFWXUH�� DYDLODEOH� DW��
KWWSV���ZZZ�LFDR�LQW�0,'�'RFXPHQWV������$YLDWLRQ���'DWD���DQG���$QDO\VLV
���6HPLQDU�337��������)LQDQFLQJ���$YLDWLRQ���,QIUDVWUXFWXUH�SGI� �ODVW�
DFFHVVHG����1RYHPEHU������� 

448� ,ELG� 

449� ,&$2��VXSUD�QRWH����� 

https://www.icao.int/secretariat/TechnicalCooperation/Pages/pfd.aspx
https://www.icao.int/MID/Documents/2017/Aviation%20Data%20and%20Analysis%20Seminar/PPT6%20-%20Financing%20Aviation%20Infrastructure.pdf
https://www.icao.int/MID/Documents/2017/Aviation%20Data%20and%20Analysis%20Seminar/PPT6%20-%20Financing%20Aviation%20Infrastructure.pdf
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owned operators or airports exclusively managed by public authorities 

FRQWLQXH� WR� DFFRXQW� IRU� WKH� OLRQ¶V� VKDUH� RI� airports globally. 450 

However, when passenger traffic distribution is evaluated, the 

expanding role of private participation becomes apparent. Over 40% of 

worldwide airport traffic is handled by airports that are managed and/or 

financed by private stakeholders.451 There are numerous examples of 

PPPs being used to build airports and/ or air navigation services 

providers in accordance with Doc 9980. One of the successful instances 

is the Queen Alia International Airport (QAIA) in Jordan, the first 

successful PPP airport in the Middle East.452  

2SHQHG�LQ�������4$,$�LV�-RUGDQ¶V�SULPDU\�LQWHUQDWLRQDO�DLUSRUW�ZKLFK�

DFFRXQWV� IRU� RYHU� ���� RI� WKH� 6WDWH¶V� DLU� WUDIILF� DQG� VHUYHV� DV� D� key 

FRPSRQHQW� RI� WKH� FRXQWU\¶V� WUDQVSRUWDWLRQ�� WUDGH, and tourism 

infrastructure.453 Due tR�WKH�DLUSRUW¶V�LQDELOLW\�WR�PHHW�JURZLQJ�GHPDQG, 

its age and small size, the Jordanian government sought to partner with 

the private sector to expand renovate the airport through the 

construction of a new 900,000 square foot terminal.454  

This project was part of a broader strategy by the Jordanian government 

WR� LQFUHDVH� WKH� FRPSHWLWLYHQHVV� RI� WKH� 6WDWH¶V� DLUSRUWV� DQG� SRVLWLRQ�

Jordan as a regional transportation hub for business and tourism.455 The 

concession for the QAIA was given to the Airport International Group 

 
450� � ,&$2�� 3XEOLF�3ULYDWH� 3DUWQHUVKLS� �333��� DYDLODEOH� DW��
KWWSV���ZZZ�LFDR�LQW�VXVWDLQDELOLW\�3DJHV�LP�SSS�DVS[� �ODVW� DFFHVVHG� ��� 1RYHPEHU�
������ 

451� ,ELG� 

452� 6HH�JHQHUDOO\��,&$2��3XEOLF�3ULYDWH�3DUWQHUVKLS��333��±�&DVH�VWXG\��DYDLODEOH�
DW��
KWWSV���ZZZ�LFDR�LQW�VXVWDLQDELOLW\�333���&DVH���6WXGLHV�333B$LUSRUWB-RUGDQ�S
GI� �ODVW�DFFHVVHG����1RYHPEHU�������� VHH�DOVR�:RUOG�%DQN�*URXS��3XEOLF�3ULYDWH�
3DUWQHUVKLSV� %ULHIV� -RUGDQ�� 4XHHQ� $OLD� $LUSRUW�� DYDLODEOH� DW��
KWWSV���OLEUDU\�SSSNQRZOHGJHODE�RUJ�GRFXPHQWV������GRZQORDG� �ODVW� DFFHVVHG� ���
1RYHPEHU������� 

453� ,ELG� 

454� ,ELG� 

455� ,ELG� 

https://www.icao.int/sustainability/Pages/im-ppp.aspx
https://library.pppknowledgelab.org/documents/1990/download
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(AIG) in 2007 following a competitive bidding process monitored by 

the IFC. 456  AIG is composed of Abu Dhabi Investment Company 

(United Arab Emirates, 38%), Noor Financial Investment Company 

(Kuwait, 24%), EDGO Investment Holdings (Jordan), J&P-AVAX 

(Greece), Joannou & Paraskevaides Overseas (United Kingdom and 

Cyprus) and Aéroports de Paris Management (France), which each own 

9.5%.457  

The group is responsible for building a new terminal to replace the 

existing one, extending the associated facilities at the new terminal, and 

operating the entire airport under a 25-year BOT concession.458 The 

government retains ownership of the airport and earns a percentage of 

gross revenues during the life of the BOT concession at 54.47% for the 

first six years and 54.64% thereafter.459  

IFC served as a transaction advisor to the Jordanian government and 

SOD\HG�D�OHDGLQJ�UROH�LQ�UDLVLQJ�WKH�SURMHFW¶V�GHEW�ILQDQFLQJ�E\�JLYLQJ�

120 million 86'� in loans to AIG and organizing a 160 million 86'�

syndicate from international banks. 460  Following the successful 

completion of the new terminal and its opening to traffic in March 2013, 

IFC provided a 21 million 86'�additional loan and arranged a further 

47 million 86'� syndication to finance an expansion of the new 

WHUPLQDO¶V� DVVRFLDWHG� IDFLOLWLHV�� WKHUHE\� HQVXULQJ� WKDW� RYHUDOO� DLUSRUW�

capacity continues to meet traffic growth through mid-2014.461  

Through the project, capacity of the airport increased from 

approximately 4 million passengers in 2007 to 12 million passengers by 

the end of 2016, and the number of international flights increased from 

 
456� ,ELG� 

457� ,&$2��VXSUD�QRWH����� 

458� ,ELG� 

459� ,ELG� 

460� :RUOG�%DQN�*URXS��VXSUD�QRWH����� 

461� ,ELG� 
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120 flights per day from 55 international destinations in 2007 to over 

175 daily flights from over 60 international destinations in 2015.462 

Another instance of successfully implementing PPP model is the air 

QDYLJDWLRQ� VHUYLFHV� SURYLGHUV��1H[W*HQ��ZKLFK� LV� WKH�8QLWHG� 6WDWHV¶�

new National Airspace System (NAS). The NextGen General Aviation 

Fund was established to replacH�WKH�8QLWHG�6WDWHV¶�H[LVWLQJ�DLU� WUDIILF�

control system, namely from a ground-based radar system to a satellite-

based one.463 This is a PPP fund formed by the U.S. Congress, the 

aerospace industry, and the private sector investment community to 

fund a variety of NextGen-related avionics upgrades including 

Automatic Dependent Surveillance-Broadcast, which enables both the 

pilots and the controllers to see real-time displays of air traffic. Along 

with this, the NextGen Data Communications enables the exchange of 

routine controller pilot messages and clearances via digital data 

transmission and System Wide Information Management and it offers 

services to better facilitate information sharing between actors and the 

installation of these items.464  

Prior to the introduction of the NextGen General Aviation Fund, 

operators who first equipped with NextGen avionics had to pay a much 

higher price and endure greater risk while the others who were the last 

to equip gained the greatest financial benefit. 465  It is completely 

contrary to fairness. As a consequence, the NextGen General Aviation 

Fund solved the problem through proven regulatory/ policy 

 
462� ,ELG� 

463� � ,&$2�� 3XEOLF� 3ULYDWH� 3DUWQHUVKLS� �333�� ±� &DVH� VWXG\�� DYDLODEOH� DW�� �
KWWSV���ZZZ�LFDR�LQW�VXVWDLQDELOLW\�333���&DVH���6WXGLHV�333B$163B8QLWHG��
�6WDWHV�SGI��ODVW�DFFHVVHG����1RYHPEHU������� 

464� ,ELG� 

465� 6HH�� ,&$2��3XEOLF�3ULYDWH�3DUWQHUVKLSV�±�)LQDQFLQJ�(QYLURQPHQWDOO\�)ULHQGO\�
,QYHVWPHQWV�� DYDLODEOH� DW��
KWWSV���ZZZ�LFDR�LQW�0HHWLQJV�DFOL�'RFXPHQWV�1(;$B��2FWREHU�DP�SGI� �ODVW�
DFFHVVHG����1RYHPEHU������� 

https://www.icao.int/Meetings/acli/Documents/NEXA_24October-am.pdf
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mechanisms in conjunction with private sector capital, commercial 

leasing structures, and service contract commitments.  

Under the supervision of the Assistant Administrator for Policy, 

International Affairs, and Environment, the Federal Aviation 

Administration (FAA) has established a dedicated group to fulfill its 

responsibilities of implementing the legislation.466 Unlike traditional 

project finance, which relies on federal loan guarantees to support a 

single company, the NextGen General Aviation Fund uses an 

intermediary business model to support numerous companies 

efficiently. 467  This also protects the government from the risk of 

default of a single airline or aircraft operator, as the intermediary would 

have significant at-risk capital and cash reserves on hand, which would 

be utilized prior to the triggering of any federal loan guarantee.468 Its 

direct investments enable the use of low-interest commercial loans 

backed by the United States government loan guarantees, and the 

NextGen General Aviation Fund also provides an initial capital which 

based of approximately 550 million� 86'�� 2ver a 10 year period 

beginning in 2012, WKH�GLUHFW�LQYHVWPHQW�LV�WXUQ�LQWR�approximately 1.3 

billion 86'�in recurring financings for the general aviation sector.469 

 

 

C. 7KH�&DVH�RI�5RDGV�DQG�+LJKZD\V�  

 

$V� LQGXVWULDOL]DWLRQ� DFFHOHUDWHG� XUEDQL]DWLRQ� DQG� UHVXOWHG� LQ� WKH�

FRQVWUXFWLRQ� RI� SXEOLF� QHWZRUNV� DQG� WUDQVSRUW� LQIUDVWUXFWXUH�� URDG�

LQIUDVWUXFWXUH� KDV� EHFRPH� HVVHQWLDO� WR� WKH� FRPSHWLWLYHQHVV� RI� WKH�

 
466� ,ELG� 

467� ,ELG� 

468� ,ELG� 

469� 6HH��,&$2��VXSUD�QRWH����� 
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HFRQRP\�� 3URMHFW� ILQDQFH� LV� IUHTXHQWO\� XVHG� WR� FUHDWH� QHZ� URDGV� RU�

KLJKZD\V��RZLQJ�WR�WKH�FDSLWDO�LQWHQVLYH�FKDUDFWHU�RI�WKHVH�SURMHFWV�LQ�

D�WLPH�RI�LQWHQVH�FRPSHWLWLRQ�IRU�OLPLWHG�JRYHUQPHQW�UHVRXUFHV� 

7KHUH�DUH�VHYHUDO�OHJDO�LQVWUXPHQWV�DGGUHVVLQJ�WUDQVSRUW�LQIUDVWUXFWXUH��

2QH� RI� WKHP� DGYLVHV� WKH� RYHUDOO� OHJDO� DQG� UHJXODWRU\� IUDPHZRUN� RI�

VXUIDFH�WUDQVSRUW�LQIUDVWUXFWXUH�LQ�RUGHU�WR�SURWHFW�WKH�SXEOLF�LQWHUHVW�DQG�

SURYLGH�SULYDWH�SDUWQHUV�ZLWK�D�VWDEOH�EXVLQHVV�HQYLURQPHQW�HVWDEOLVKHG�

E\�2(&'�470� +RZHYHU��WKLV�RQO\�H[SODLQV�WKH�QDWXUH�RI�WKH�ODZ�IRU�WKH�

JHQHUDO�333V�VWUXFWXUH��+HQFH��KHUHLQDIWHU�� WKLV�&KDSWHU�GLVFXVVHV� WKH�

7RRONLW� IRU� 333V� LQ� 5RDGV� DQG� +LJKZD\V� �7RRONLW� 471�� PDGH� E\� WKH�

:RUOG�%DQN�DQG�33,$)� 

7KH� SULPDU\� SXUSRVH� RI� WKH� 7RRONLW� LV� WR� SURYLGH� SROLF\PDNHUV� LQ�

GHYHORSLQJ�FRXQWULHV�LQ�WUDQVLWLRQ�VRPH�JXLGDQFH�RQ�KRZ�WR�GHVLJQ�DQG�

LPSOHPHQW�333�LQ�WKH�KLJKZD\�VHFWRU�472� 7KH�7RRONLW�LV�GLYLGHG�LQWR�VL[�

PRGXOHV�DQG�0RGXOH��� �3ROLF\�	�3ODQQLQJ��SURYLGHV� LQIRUPDWLRQ�RQ�

WKH�SXEOLF�VHFWRU�IXQFWLRQV�XQGHU�333�SURMHFWV�VXFK�DV�WKH�DSSURSULDWH�

QDWLRQDO�DQG�VXE�QDWLRQDO�SODQQLQJ�IUDPHZRUN�WR�HQVXUH�SURWHFWLRQ�RI�

WKH�SXEOLF�LQWHUHVW�473�  

0RGXOH� �� �/DZV� 	� &RQWUDFWV�� H[DPLQHV� WKH� OHJDO� DQG� UHJXODWRU\�

HQYLURQPHQW� RI�333�SURMHFWV� LQ� WKH� URDG� VHFWRU� LQFOXGLQJ� IUDPHZRUN�

DGMXVWPHQW� WR� HQVXUH� WKDW� DQ\� H[LVWLQJ� OHJDO� IUDPHZRUN� LV� IOH[LEOH�

HQRXJK�WR�DGDSW�WR�WKH�FKDQJHV�LQ�WKH�LQIUDVWUXFWXUH�VHFWRU�FRQFHUQHG�474�

7KH� 7RRONLW� DOVR� FRQVLVWV� RI� ILYH� OHJLVODWLRQ� IUDPHZRUNV� VXFK� DV�

 
470� 2(&'��7UDQVSRUW�,QIUDVWUXFWXUH�,QYHVWPHQW��2SWLRQV�IRU�(IILFLHQF\��,QWHUQDWLRQDO�
7UDQVSRUW�)RUXP�������� 

471�� :RUOG� %DQN�� 33,$)�� 7RRONLW� IRU� 3XEOLF�3ULYDWH� 3DUWQHUVKLSV� LQ� 5RDGV� DQG�
+LJKZD\V�� DYDLODEOH� DW��
KWWSV���SSLDI�RUJ�VLWHV�SSLDI�RUJ�ILOHV�GRFXPHQWV�WRRONLWV�KLJKZD\VWRRONLW�LQGH[�KWPO�
�ODVW�DFFHVVHG����2FWREHU������� 

472�� 4XHLUR]�� &HVDU�� /DXQFKLQJ� 3XEOLF� 3ULYDWH� 3DUWQHUVKLSV� IRU� +LJKZD\V� LQ�
7UDQVLWLRQ�(FRQRPLHV��7UDQVSRUW�3DSHUV��7KH�:RUOG�%DQN�*URXS��:DVKLQJWRQ��'�&��
�������S����� 

473� 0RGXOH���RI�WKH�7RRONLW� 

474� 0RGXOH���RI�WKH�7RRONLW� 

https://ppiaf.org/sites/ppiaf.org/files/documents/toolkits/highwaystoolkit/index.html
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,QVWLWXWLRQDO� )UDPHZRUN�� /HJLVODWLYH� )UDPHZRUN�� 5HJXODWRU\�

)UDPHZRUN�� )UDPHZRUN� $VVHVVPHQW�� DQG� )UDPHZRUN� $GMXVWPHQW��

$PRQJ�WKHP��)UDPHZRUN�$GMXVWPHQW�VHFWRU�PHQWLRQV�H[DFWO\�WKH�3),�

*XLGH� DQG� WKH�0RGHO� 3URYLVLRQV� IRU� UHYLVLQJ� RU� DGRSWLQJ� OHJLVODWLRQ�

UHODWHG�WR�333�SURMHFWV��0RVW�FRXQWULHV�HQJDJHG�LQ�333�LQIUDVWUXFWXUH�

SURMHFWV�HLWKHU�FUHDWHG�QHZ�QDWLRQDO�OHJDO�IUDPHZRUNV�ZKHQ�WKH\�ODFNHG�

WKHP��DV�5XVVLD�GLG��RU�DOWHUHG�WKHLU�H[LVWLQJ�IUDPHZRUNV�ZKHQ�XUJHG�WR�

GR� VR� LQ�RUGHU� WR� DWWUDFW� SULYDWH� LQYHVWRUV�� DV� ,QGLD�GLG�475� 0RGXOH���

�7RROV�� KLJKOLJKWV� D� IHZ� FDVH� VWXGLHV� IURP� GLIIHUHQW� FRXQWULHV� RI�

KLJKZD\�333�SURMHFWV��ILQDQFLDO�PRGHOV��DQG�NH\�LVVXHV�476 

,QGLD� LV� DQ� H[DPSOH� RI� D� FRXQWU\� WKDW� LV� GHYHORSLQJ� 333� OHJLVODWLRQ��

UHJXODWLRQV��LQVWLWXWLRQV��PRGDOLWLHV��IXQGLQJ��VXE�QDWLRQDO�GHYHORSPHQW��

DQG�H[SDQVLRQ� LQWR�QRQ�WUDGLWLRQDO�DUHDV� LQFUHPHQWDOO\�477� 7KH�-DLSXU�

.LVKDQJDUK�5RDG�SURMHFW�ZDV� LPSOHPHQWHG� LQ� ,QGLD� DV� D�PRGHO�333�

URDG�SURMHFW�478� 7KH�SURMHFW�ZDV�HVWDEOLVKHG�RQ�D�%27�EDVLV�WR�LQFUHDVH�

WKH� HIILFLHQF\� RI� WROO� RSHUDWLRQV� DQG� URDG� PDLQWHQDQFH�� WKHUHE\�

LQFUHDVLQJ� URDG� VDIHW\� DQG� DVVLVWLQJ� LQ� WUDIILF� HPHUJHQFLHV�� 'XH� WR�

PDVVLYH� LQIUDVWUXFWXUH� ERWWOHQHFNV� DQG� D� JDS� EHWZHHQ� LQIUDVWUXFWXUH�

QHHGV� DQG� WKH� ILQDQFLDO� FDSDFLW\� RI� WKH� SXEOLF� VHFWRU�� WKH� FHQWUDO�

JRYHUQPHQW�HVWDEOLVKHG�UXOHV�LQ������IRU�WKH�³&ROOHFWLRQ�RI�)HHV�E\�DQ\�

3HUVRQ� IRU� WKH�8VH� RI�6HFWLRQ� RI� DQ\�1DWLRQDO�+LJKZD\V�3HUPDQHQW�

%ULGJHV�7HPSRUDU\�%ULGJHV� RQ�1DWLRQDO�+LJKZD\V´� WR� DOORZ� SULYDWH�

VHFWRU�SDUWLFLSDWLRQ�LQ�WKH�PDQDJHPHQW�RI�QDWLRQDO�KLJKZD\V�479� ,QGLD�

LV�DQ�LQVWDQFH�RI�KRZ�H[LVWLQJ�IUDPHZRUNV�FDQ�EH�VXFFHVVIXOO\�DGDSWHG�

WR�DWWUDFW�SULYDWH�LQYHVWRUV� 

 
475� ,ELG� 

476� 0RGXOH���RI�WKH�7RRONLW� 

477� ,ELG� 

478� .LP��-D\�+\XQJ��.LP��-XQJZRRN��&KRL��6HRN�-RRQ��3XEOLF�3ULYDWH�3DUWQHUVKLS�
,QIUDVWUXFWXUH�3URMHFWV��&DVH�6WXGLHV�IURP�WKH�5HSXEOLF�RI�.RUHD��$WWDFKPHQW��*OREDO�
&RXQWU\�&RPSDULVRQ�RI�3XEOLF�3ULYDWH�3DUWQHUVKLS�)UDPHZRUNV�DQG�3URMHFWV��$VLDQ�
'HYHORSPHQW�%DQN��3KLOLSSLQHV��������S������ 

479� ,ELG���S������ 
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$QRWKHU�LPSRUWDQW�LQVWDQFH�LV�WKH�&KRQDQ�1RQVDQ�+LJKZD\�DQG�QLQH�

PRUH�URDG�SURMHFWV�LQ�6RXWK�.RUHD��6RXWK�.RUHD�UHDOL]HG�WKH�LPSRUWDQFH�

RI�PRQLWRULQJ�333�SURMHFWV�DQG�KDYLQJ�IOH[LELOLW\�WR�DGMXVW�SURMHFWV�DIWHU�

WKH�$VLDQ� ILQDQFLDO� FULVLV�� 7R� SURWHFW� LWV� LQIUDVWUXFWXUH� GHYHORSPHQW�

DJDLQVW�IXWXUH�FULVHV��LW�KDV�FRQWLQXHG�WR�PDNH�VXEVWDQWLDO�DGMXVWPHQWV�

WR�LWV�333�UHJXODWLRQV�480� 2YHU�WKH�SDVW��WKHUH�KDYH�EHHQ�PDQ\�FKDQJHV�

WR�LWV�LQIUDVWUXFWXUH�GHYHORSPHQW�SROLFLHV��7KRXJK�6RXWK�.RUHD�LV�QRW�

XQIDPLOLDU� ZLWK� WKH� FRQFHSW� RI� SULYDWH� SDUWLFLSDWLRQ�� µ7KH� 3ULYDWH�

&DSLWDO� ,QGXFHPHQW�$FW¶� ZDV� IRUPDOO\� LQWURGXFHG� LQ� ����481�� ZKLFK�

HVWDEOLVKHG� WKH� ILUVW� OHJDO� IUDPHZRUN� WKDW� SURPRWHG� 3ULYDWH�

3DUWLFLSDWLRQ�LQ�,QIUDVWUXFWXUH��33,��482�  

7KH� 3ULYDWH�&DSLWDO� ,QGXFHPHQW�$FW� FODVVLILHG� 33,� SURMHFWV� LQWR� WZR�

FDWHJRULHV�� &DWHJRU\� ,� FRQVLVWHG� RI� SURMHFWV� LQYROYLQJ� FULWLFDO�

LQIUDVWUXFWXUH�SURMHFWV�VXFK�DV�URDGV��LQFOXGLQJ�UDLOZD\V��VXEZD\V��SRUWV��

DLUSRUWV�� ZDWHU� VXSSO\�� DQG� WHOHFRPPXQLFDWLRQV��� DQG� &DWHJRU\� ,,�

FRQVLVWHG�RI�SURMHFWV� LQYROYLQJ� OHVV�FULWLFDO� LQIUDVWUXFWXUH�VXFK�DV�JDV�

VXSSO\��EXV�WHUPLQDOV��SRZHU�JHQHUDWLRQ�SODQWV��WRXULVP�SURPRWLRQ�DUHD��

VSRUW�FRPSOH[HV��DQG�RWKHU�FRPPHUFLDO�ILHOGV�483� 7KLV�PHDQW�WKDW�WKH�

SULYDWH�VHFWRU�FRXOG�DFTXLUH�RQO\�FDWHJRU\�,,�SURMHFWV��  

$V�D�UHVXOW��FDWHJRU\�,�33,�SURMHFWV��SDUWLFXODUO\�WKRVH�LQYROYLQJ�URDGV��

FRXOG�RQO\�EH�LPSOHPHQWHG�WKURXJK�WKH�%72�VFKHPH��ZKHUHDV�FDWHJRU\�

,,�33,�SURMHFWV�ZHUH�HOLJLEOH�IRU�DOWHUQDWLYH�ILQDQFLQJ�VWUXFWXUHV�VXFK�DV�

%27� RU� %22� VFKHPHV�� ZKLFK� FDQ� REWDLQ� RZQHUVKLS� DV� ZHOO� DV� WKH�

SXEOLF�SULYDWH� MRLQW� YHQWXUH� FRPSDQ\� VFKHPH� LQ� ZKLFK� OHVV� WKDQ� ���

 
480� 0RGXOH���RI�WKH�7RRONLW� 

481� 3ULYDWH�&DSLWDO�,QGXFHPHQW�$FW�IRU�WKH�([SDQVLRQ�RI�6RFLDO�2YHUKHDG�&DSLWDO�DQG�
WKH�3UHVLGHQWLDO�'HFUHH��µ7KH�3ULYDWH�&DSLWDO�,QGXFHPHQW�$FW¶�� 

482� 0RGXOH���RI�WKH�7RRONLW� 

483� ,ELG� 
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SHUFHQW� RI� WKH� FDSLWDO� SDUWLFLSDWLRQ� ZDV� E\� WKH� VWDWH� RU� ORFDO�

JRYHUQPHQWV�484�  

7KH� ILUVW� 33,� OHJDO� IUDPHZRUN� ZDV� QRW� D� FRPSOHWH� VXFFHVV� GXH� WR�

LQDGHTXDWH� ULVN� DVVHVVPHQW� DQG� WKH�$VLDQ� ILQDQFLDO� FULVLV� RI� ������

+RZHYHU��WKH�XQLTXH�FLUFXPVWDQFH�SURPSWHG�WKH�*RYHUQPHQW�WR�ODXQFK�

D� QHZ� OHJDO� UHJLPH� WR� LQFUHDVH� WKH� SULYDWH� VHFWRU� LQYROYHPHQW� LQ�

LQIUDVWUXFWXUH�FRQVWUXFWLRQ��,Q�'HFHPEHU�������D�QHZ�33,�ODZ��WKH�µ$FW�

RQ�3ULYDWH�3DUWLFLSDWLRQ�LQ�,QIUDVWUXFWXUH¶485� ZDV�HQDFWHG�WR�UHPRYH�WKH�

SULPDU\� FRQVWUDLQWV� WR� SULYDWH� LQYHVWPHQW� LQ� LQIUDVWUXFWXUH� DQG�

HOLPLQDWHG� WKH� SUHYLRXV� FDWHJRUL]DWLRQ� RI� LQIUDVWUXFWXUH� SURMHFWV� 486�

7KURXJK� WKH� DPHQGPHQW�� WHQ� URDG�SURMHFWV�ZHUH�RSHUDWLRQDO� E\� -XQH�

������LQFOXGLQJ�WKH�&KRQDQ�1RQVDQ�+LJKZD\��  

7KLV�ZDV�QRW�WKH�ODVW�6RXWK�.RUHDQ�OHJDO�DGMXVWPHQW��,Q�������WKH�$FW�

RQ� 3ULYDWH� 3DUWLFLSDWLRQ� LQ� ,QIUDVWUXFWXUH� ZDV� UHYLVHG� RQFH� DJDLQ� LQ�

RUGHU�WR�LQFOXGH� WKH�%XLOG�7UDQVIHU�/HDVH��%7/��SODQ�DQG�WR�EURDGHQ�

WKH�VFRSH�RI�HOLJLEOH�IDFLOLWLHV�WR�LQFOXGH�VRFLDO�LQIUDVWUXFWXUH� 

 

 

D. 7KH�&DVH�RI�(QHUJ\�3ODQWV 

 

3URMHFW�ILQDQFH�KDV�EHHQ�H[WHQVLYHO\�XVHG�DV�D�ILQDQFLQJ�PHWKRG�IRU�WKH�

FRQVWUXFWLRQ�RI�QHZ�HQHUJ\�LQIUDVWUXFWXUH�LQ�GHYHORSHG�FRXQWULHV�VXFK�

DV�WKH�8QLWHG�6WDWHV�DV�ZHOO�DV�LQ�HPHUJLQJ�FRXQWULHV�LQ�(DVWHUQ�(XURSH��

WKH� 3DFLILF� 5LP�� RU� LQ� FRXQWULHV� ZLWK� PDVVLYH� QHZ� LQIUDVWUXFWXUH�

UHTXLUHPHQWV� VXFK� DV� WKH� /DWLQ�$PHULFD� 487�� ,Q� HPHUJLQJ� FRXQWULHV��

 
484� ,ELG� 

485� 7KH�$FW�RQ�3ULYDWH�3DUWLFLSDWLRQ� LQ�,QIUDVWUXFWXUH��$FW�1R��������DGDSWHG�RQ����
'HFHPEHU�������ODWHO\�UHYLVHG����0DUFK������ 

486� 0RGXOH���RI�WKH�7RRONLW� 

487 Izaguirre, Ada Karina, Private Participation in Energy, World Bank, Washington 
D.C. (2000); see also Scott L., Hoffman, The Law and Business of International 
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SURMHFW�ILQDQFH�SURYLGHV�DQ�RSWLRQ�WR�QRQ�PDUNHW�EDVHG�GHYHORSPHQW�RI�

HOHFWULFDO� UHVRXUFHV�� ,QLWLDOO\�� HOHFWULFDO� UHVRXUFHV� LQ� WKHVH� FRXQWULHV�

ZHUH�RZQHG�E\�YHUWLFDOO\�LQWHJUDWHG�SXEOLF�PRQRSROLHV�WKDW�JHQHUDWHG��

WUDQVPLWWHG�DQG�GLVWULEXWHG�HOHFWULFLW\��$QG�WKH�UHVRXUFHV�ZHUH�ILQDQFHG�

E\�WKH�XWLOLW\�RU�E\�RIILFLDO�ERUURZLQJ��DQG�ZHUH�VXEVLGL]HG�E\�WKH�ORFDO�

JRYHUQPHQW�RU�YDULRXV�FXVWRPHU�JURXSV�488� +RZHYHU��WKURXJK�WKH�XVH�

RI� SURMHFW� ILQDQFH�� WKH� WUDGLWLRQDO�PRQRSRO\� VWUXFWXUH� FDQ� EH� EURNHQ�

GRZQ� WKURXJK�D�YDULHW\�RI�PRGHOV� LQFOXGLQJ�SULYDWL]DWLRQ�RI�H[LVWLQJ�

DVVHWV�� HQFRXUDJHPHQW� RI� SULYDWH� GHYHORSPHQW� RI� QHZ� HOHFWULFDO�

JHQHUDWLRQ�� DQG� HVWDEOLVKLQJ� WKH� JRYHUQPHQW�RZQHG� XWLOLW\� DV� D�

SXUFKDVHU� RI� SRZHU� IRU� WUDQVPLVVLRQ� DQG� GLVWULEXWLRQ� RYHU� H[LVWLQJ�

LQIUDVWUXFWXUH�RU�D�FRPELQDWLRQ�RI�WKHVH�SURFHVVHV�489 

:LWKLQ� WKH� FLUFXPVWDQFHV� UHODWLQJ� WR� HOHFWULFLW\� LQIUDVWUXFWXUH�� VWURQJ�

OHJDO�EDVLV�LV�DEVHQW��,QVWHDG��WKHUH�LV�D�PRGHO�ODZ�E\�WKH�:RUOG�%DQN�

IRU�FDVHV�RQ�HQHUJ\�VHFWRU�� VSHFLILFDOO\�RII�JULG�HOHFWULILFDWLRQ��ZKLFK�

LQFOXGHV�WKH�LQVWDOODWLRQ�RI�GHFHQWUDOL]HG�IDFLOLWLHV�WKDW�DUH�QRW�FRQQHFWHG�

WR�H[LVWLQJ� WUDQVPLVVLRQ� DQG�RU�GLVWULEXWLRQ�JULGV�490� 7KH� UHDVRQ�ZK\�

WKH� :RUOG� %DQN� IRFXVHG� RQ� RII�JULG� HOHFWULILFDWLRQ� LV� EHFDXVH� LWV�

UHJXODWRU\� LVVXHV� KDYH� UHFHLYHG� OHVV� DWWHQWLRQ� LQ� WKH� PDLQVWUHDP�

OLWHUDWXUH�RI�SRZHU�VHFWRU�UHJXODWLRQ�HYHQ�WKRXJK�LW�LV�OLNHO\�WR�EHFRPH�

LQFUHDVLQJO\�PRUH� LPSRUWDQW� IRU�PDQ\� FRPPXQLWLHV� DQG� KRXVHKROGV��

ZKR�DUH�\HW�WR�EH�HOHFWULILHG�GXH�WR�EHLQJ�WRR�UHPRWH�RU�GLVSHUVHG�WR�EH�

UHDFKHG�YLD�JULG�H[WHQVLRQ�491�  

 
Project Finance, Kluwer Law International, The Netherlands (Second Edition, 2001) 
p. 20. 

488� 6FRWW�/���VXSUD�QRWH������S����� 

489� ,ELG� 

490  Reiche, Kilian/ Tenenbaum, Bernard/ Torres de Mlstle, Clemencia, 
Electrification and Regulation: Principles and a Model Law, Energy and Mining 
Sector Board Discussion Paper, No. 18, World Bank, Washington D.C. (2016) p. 7. 

491 Ibid., p. 9. 
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7KH�PRGHO�ODZ�FRQVLVWV�RI�IRXU�UHJXODWRU\�SULQFLSOHV��DGRSW�OLJKW�KDQGHG�

DQG� VLPSOLILHG� UHJXODWLRQ� �3ULQFLSOH� ���� GHOHJDWH� RU� FRQWUDFW� RXW�

UHJXODWLRQ��3ULQFLSOH�����YDU\�UHJXODWLRQ�E\�W\SH�RI�HQWLW\��3ULQFLSOH�����

DQG� HVWDEOLVK� UHDOLVWLF� DQG� DIIRUGDEOH� TXDOLW\� VWDQGDUGV� �3ULQFLSOH� ���

ZLWK� YDULRXV� H[DPSOHV� DQG� FDVHV� 492�� 7KLV� FKDSWHU� ZLOO� IRFXV� RQ�

3ULQFLSOH���ZLWK�UHOHYDQW�H[DPSOHV��DV�XVLQJ�DQ�H[WHUQDO�FRQWUDFWRU�WR�

FRPSOHWH�SURMHFWV�PD\�EH�D�WLPH�VDYLQJ�RSWLRQ��EXW�LW�PD\�FRPSURPLVH�

SURMHFW�VHQVLWLYH�LQWHUQDO�GDWD� 

3ULQFLSOH���RI�WKH�PRGHO�ODZ�IRU�RII�JULG�HOHFWULILFDWLRQ�VWDWHV�WKDW�WKH�

QDWLRQDO� RU� UHJLRQDO� UHJXODWRU� VKRXOG� EH� SHUPLWWHG� �RU� UHTXLUHG�� WR�

GHOHJDWH�RU�µFRQWUDFW�RXW¶�UHJXODWRU\�IXQFWLRQV�WR�RWKHU�JRYHUQPHQW�DQG�

QRQJRYHUQPHQW� HQWLWLHV� RQ� D� WHPSRUDU\� RU� SHUPDQHQW� EDVLV� 493�

µ&RQWUDFW�RXW¶�PHDQV�³WKH�XVH�E\�D�UHJXODWRU�RI�DQ�H[WHUQDO�FRQWUDFWRU��

LQVWHDG� RI� LWV� RZQ� HPSOR\HHV� WR� SHUIRUP� FHUWDLQ� IXQFWLRQ�V��� 6XFK�

H[WHUQDO�FRQWUDFWRUV�FDQ�EH�FRQVXOWDQWV��LQGLYLGXDOV��RWKHU�JRYHUQPHQW�

HQWLWLHV� �LQ� FRXQWU\� RU� RXWVLGH�� LQFOXGLQJ� DW� D� UHJLRQDO� OHYHO�� RU�

1*2V�´494� ,Q�PDQ\�FRXQWULHV��D�UXUDO�HOHFWULILFDWLRQ�DJHQF\�RU�D�IXQG�

IXQFWLRQ�VHUYHV�DV�D�GH�IDFWR�UHJXODWRU�495�  

7\SLFDOO\��WKH�DJHQF\�RU�IXQG�LPSRVHV�FRQGLWLRQV�LQ�H[FKDQJH�IRU�JLYLQJ�

JUDQWV�RU�SURYLGLQJ�VXEVLGL]HG�ORDQV�VXFK�DV�PD[LPXP�DFFHSWDEOH�WDULII��

D� PLQLPXP� WHFKQLFDO� VWDQGDUG� IRU� QHZ� LQVWDOODWLRQV�� RU� D� PLQLPXP�

WHFKQLFDO� DQG� FRPPHUFLDO� VWDQGDUG� IRU� SRVW�LQVWDOODWLRQ� VHUYLFH� 496�

:KLOH�LW�PD\�EH�OHJDOO\�UHTXLUHG�IRU�D�QDWLRQDO�RU�UHJLRQDO�UHJXODWRU\�

DXWKRULW\� WR� KROG� ILQDO� IRUPDO� UHVSRQVLELOLW\� IRU� DOO� HQWLWLHV� ZLWKLQ� D�

FRXQWU\� WKDW� SURYLGHV� HOHFWULFDO� VHUYLFHV� WR� FRQVXPHUV�� GHOHJDWLRQ� RU�

µFRQWUDFW�RXW¶�UHJXODWRU\�IXQFWLRQV�FRXOG�EH�D�PRUH�HIILFLHQW�UHJXODWLRQ��

 
492 Ibid. 

493� ,ELG���S���� 

494� ,ELG���S����� 

495� ,ELG���S���� 

496� ,ELG� 
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7KH� DJHQF\� FDQ�PLQLPL]H� WKH� ULVN�RI� GXSOLFDWLRQ� DQG�RYHUUHJXODWLRQ�

WKDQ� WKH� UHJXODWRU�DV� LW� LV�DOPRVW�DOZD\V�SURYLGHU¶V�VSHFLILF� WHFKQLFDO�

RSHUDWLRQV��DQG�LW�KDV�D�EHWWHU�XQGHUVWDQGLQJ�RI�WKH�HOHFWULILFDWLRQ�DQG�

WKH� FRVW� LPSOLFDWLRQV� RI� LPSRVLQJ� GLIIHUHQW� UHJXODWRU\� UHTXLUHPHQWV�

ZLWK�WKH�FRRUGLQDWLRQ�EHWZHHQ�VXEVLG\�UXOHV�DQG�WDULII�UHJXODWLRQ�497 

%ROLYLD� LV� RQH� RI� WKH� PRVW� VXFFHVVIXO� FDVHV� WR� KDYH� XWLOL]HG� SURMHFW�

ILQDQFH� DSSURDFK� WR� LQFUHDVH� HOHFWULFLW\� DFFHVV� WKURXJK� 6RODU� +RPH�

6\VWHPV��6+6V���7KH�PDMRULW\�RI�%ROLYLD¶V�QRQ�HOHFWULILHG�KRXVHKROGV�

OLYH�LQ�KLJKO\�GLVSHUVHG�UXUDO�DUHDV�DQG�PRUH�WKDQ�RQH�WKLUG�RI�WKHP�DUH�

ORFDWHG� WRR� UHPRWH� IURP� WKH�QDWLRQDO� JULG� WR� MXVWLI\� DQ� HFRQRPLFDOO\�

YLDEOH�JULG�H[WHQVLRQ��7KHLU�HOHFWULILFDWLRQ�UHTXLUHV�LQQRYDWLYH�RII�JULG�

WHFKQRORJLHV�DQG�VXSSO\�VFKHPHV�WKDW�DUH�IOH[LEOH�DQG�FRVW�HIIHFWLYH�498�

7KDW�LV�ZK\��6+6V�DUH�WKH�PRVW�SURPLVLQJ�DOWHUQDWLYHV�IRU�PDQ\�RI�WKHVH�

IDPLOLHV� LQ� WKH� FRXQWU\�� 7KH�:RUOG� %DQN� DSSURYHG� WKH� WHQ�\HDU�� ���

PLOOLRQ� 86'� 'HFHQWUDOL]HG� ,QIUDVWUXFWXUH� IRU� 5XUDO� 7UDQVIRUPDWLRQ�

SURJUDP��ZKLFK�DLPV�WR�LQFUHDVH�UXUDO�DFFHVV�WR�HOHFWULFLW\��LQIRUPDWLRQ�

DQG� FRPPXQLFDWLRQ� WHFKQRORJLHV� WKURXJK� GHFHQWUDOL]HG� 333� WKDW�

UHFHLYHV�SHUIRUPDQFH�EDVHG�VXEVLGLHV�RU�RXWSXW�EDVHG�DLG�LQ������499�  

)URP� ������ WKH� JRYHUQPHQW� RI� %ROLYLD� VXFFHVVIXOO\� ELG� RXW�

SHUIRUPDQFH�EDVHG�VXEVLGLHV�WR�HQFRXUDJH�FRPPHUFLDO�RSHUDWRUV��7KH�

ILUVW����PLOOLRQ�86'�SKDVH�RI�WKH�WKUHH�SKDVH�SURJUDP�LQVWDOOHG�DW�OHDVW�

�������LQGLYLGXDO�6+6V�UHDFKLQJ�PRUH�WKDQ��������UXUDO�SHRSOH�LQ����

WDUJHW�DUHDV�DQG�IRXU�RI�WKH�FRXQWU\¶V�SURYLQFHV�500� ,Q����������VHUYLFH�

FRQWUDFWV�ZHUH� VXFFHVVIXOO\�ELG�RXW� LQ� RQH�VWDJH� DQG� WKH�SURMHFW�ZDV�

 
497� ,ELG���S����� 

498� 5HLFKH��.LOLDQ��5\VDQNRYD��'DQD��*ROGPDUN��6XVDQ��2XWSXW�%DVHG�$LG�LQ�%ROLYLD��
%DODQFHG�7HQGHU�'HVLJQ�IRU�6XVWDLQDEOH�(QHUJ\�$FFHVV�LQ�'LIILFXOW�0DUNHWV��DYDLODEOH�
DW��
KWWSV���RSHQNQRZOHGJH�ZRUOGEDQN�RUJ�ELWVWUHDP�KDQGOH�������������������%2�2
%$SSURDFKHV����38%/,&��SGI"VHTXHQFH ���ODVW�DFFHVVHG����2FWREHU������� 

499� ,ELG� 

500� 5HLFKH��7HQHQEDXP��7RUUHV� GH�0lVWOH�� VXSUD� QRWH� ����� S�� ���� VHH�DOVR�5HLFKH��
5\VDQNRYD��*ROGPDUN��VXSUD�QRWH����� 

https://openknowledge.worldbank.org/bitstream/handle/10986/11032/396070BO0OBApproaches1201PUBLIC1.pdf?sequence=1
https://openknowledge.worldbank.org/bitstream/handle/10986/11032/396070BO0OBApproaches1201PUBLIC1.pdf?sequence=1


121 

 

SURPRWHG� E\� (QHUJHWLFD 501� � DQG� VXSSRUWHG� E\� WKH� 0XOWLODWHUDO�

,QYHVWPHQW� )XQG�,QWHU�$PHULFDQ� 'HYHORSPHQW� %DQN�� WKH� 6SDQLVK�

$JHQF\� IRU� ,QWHUQDWLRQDO� 'HYHORSPHQW� &RRSHUDWLRQ� �$(&,'��� WKH�

*HUPDQ� &RUSRUDWLRQ� IRU� ,QWHUQDWLRQDO� &RRSHUDWLRQ� �*,=��� DQG�

PXQLFLSDOLWLHV�502�  

7KH�9LFH�0LQLVWU\�RI�(OHFWULFLW\�DQG�$OWHUQDWLYH�(QHUJ\��90(($��DFWV�

DV�SURPRWHU��VXEVLGL]HU��DQG�GH�IDFWR�UHJXODWRU�503� 7KH�PLQLVWU\�LV�WKH�

UHJXODWRU� EHFDXVH� LW� VSHFLILHV� WKH� QDWXUH� DQG� GXUDWLRQ� RI� WKH� VHUYLFH�

REOLJDWLRQ��DQG�LW�HVWDEOLVKHV�D�PD[LPXP�SULFH�IRU�WKH�6+6�LQVWDOODWLRQV��

,W�GHWDLOV�WKH�TXDOLW\�RI�VHUYLFH�VWDQGDUGV�WKDW�RSHUDWRUV�PXVW�PHHW�DQG�

WKH�PHWKRG�IRU�PRQLWRULQJ�FRPSOLDQFH�ZLWK�WKH�VWDQGDUGV�LQ�WKH�VXEVLG\�

DJUHHPHQW� ZLWK� HDFK� RSHUDWRU�� ZKR� ZHUH� FKRVHQ� WKURXJK� DQ�

LQWHUQDWLRQDO� FRPSHWLWLYH� ELGGLQJ� IRU� ��� 0HGLXP�WHUP� 6HUYLFH�

&RQWUDFWV��06&V��LQ������504�  

7KH� PLQLVWU\� GHYHORSHG� WKHVH� VLJQLILFDQW� UHJXODWRU\� SDUDPHWHUV� DQG�

UHTXLUHPHQWV� WR�HQVXUH� WKDW�SRWHQWLDO�RSHUDWRUV�DUH� IXOO\�DZDUH�RI� WKH�

UHJXODWRU\�³UXOHV�RI�WKH�JDPH´�SULRU�WR�ELGGLQJ�RQ�D�SODQQHG�QXPEHU�RI�

FRQQHFWLRQV� IRU� D� VSHFLILHG� WRWDO� OHYHO� RI� VXEVLGLHV� SHU� DUHD� 505�� 7KH�

PLQLVWU\�KDV�D�VLJQLILFDQWO\�EHWWHU�XQGHUVWDQGLQJ�RI�WKH�HFRQRPLFV�DQG�

RSHUDWLRQDO�UHTXLUHPHQWV�RI�6+6V�WKDQ�WKH�UHJXODWRU��WKHUHIRUH�VHUYLQJ�

DV� WKH� GH� IDFWR� UHJXODWRU� ZDV� HIILFLHQW� LQ� WKH� FLUFXPVWDQFH� 506�� 7KH�

PLQLVWU\��OLNH�D�UHJXODWRU��DOVR�XQGHUVWDQGV�WKH�LPSRUWDQFH�RI�VWULNLQJ�D�

 
501� � (QHUJHWLFD� ,QGXVWULHV� *PE+�� KHDGTXDUWHUHG� LQ� /LHEHQIHOV�� $XVWULD� LV� D�
PDQXIDFWXUHU�RI�VPDUW�KLJK�HQG�SKRWRYROWDLF�VROXWLRQV��6HH��(QHUJHWLFD�3KRWRYROWDLF�
,QGXVWULHV��$ERXW�8V��DYDLODEOH�DW��KWWSV���ZZZ�HQHUJHWLFD�SY�FRP�HQ�FRPSDQ\�DERXW�
HQHUJHWLFD���ODVW�DFFHVVHG����2FWREHU������� 

502�� Eras-Almeida, A.A./ Fernández, M.; Eisman, J./ Martín, J.G./ Caamaño, E./ 
Egido-Aguilera, M.A, Lessons Learned from Rural Electrification Experiences with 
Third Generation Solar Home Systems in Latin America: Case Studies in Peru, 
Mexico, and Bolivia, Sustainability, Vol. 11, No. 24 (2019) p. 7146. 

503� 5HLFKH��7HQHQEDXP��7RUUHV�GH�0lVWOH��VXSUD�QRWH������S����� 

504� ,ELG� 

505� ,ELG� 

506� ,ELG� 

https://www.energetica-pv.com/en/company/about-energetica/
https://www.energetica-pv.com/en/company/about-energetica/
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EDODQFH�EHWZHHQ� WKH� LQWHUHVWV�RI� FRQVXPHUV�DQG� WKH� LQYHVWRUV� IRU� WKH�

VXFFHVVIXO�SURJUDP�507�  

,W�LV�LPSRUWDQW�WR�FRQYLQFH�FRQVXPHUV�WKDW�WKH\�DUH�UHFHLYLQJ�µIDLU�YDOXH¶�

IRU� WKHLU�PRQH\� DQG� DUH� QRW� EHLQJ� SDLG�PRQRSRO\� SULFHV�508�� )RU� WKH�

LQYHVWRUV��D�WUXH�SRWHQWLDO�RI�UHWXUQ�RQ�WKHLU�LQYHVWPHQW�LV�D�VLJQLILFDQW�

PDWWHU��7KH�SURMHFW�ZLOO�EH�XQVXVWDLQDEOH�XQWLO� WKH�PLQLVWU\� LV�DEOH� WR�

DSSHDVH� WKHVH� WZR� FRQVWLWXHQFLHV�� DQG� LW� ZLOO� DOPRVW� FHUWDLQO\� EH�

SHUFHLYHG�DV�D�SROLWLFDO�IDLOXUH��$V�D�UHVXOW��WKH�PLQLVWU\�LV�OLNHO\�WR�KDYH�

PRUH� LQFHQWLYHV� WKDQ�D� UHJXODWRU� WR�VWULNH�D�FRPSURPLVH�EHWZHHQ� WKH�

FRQVXPHU�DQG�LQYHVWRU�LQWHUHVWV� 

'XH� WR� WKH� IDFW� WKDW� 6+6V� DUH� QRW� UHJXODWHG� LQ� %ROLYLD�� D� WHFKQLFDO�

PRQLWRULQJ� HQWLW\� ZDV� HVWDEOLVKHG� ZLWKLQ� WKH� *RYHUQPHQW¶V� SURMHFW�

LPSOHPHQWLQJ�XQLW�WR�PRQLWRU�WKH�EURDG�UDQJH�RI�VHUYLFH�GXWLHV�WR�ZKLFK�

VXEVLGLHV�DUH�DSSOLHG�509� 7KH�TXDOLW\�RI�SURMHFWV��WHFKQLFDO�VHUYLFHV��DQG�

FRPPHUFLDO�VHUYLFHV�DUH�PRQLWRUHG� WKURXJK�D�FRPELQDWLRQ�RI�UDQGRP�

H[WHUQDO� DXGLWV� DQG� FRQWLQXLQJ� JRYHUQPHQW� DXGLWV� 510�� ,I� SUHGHILQHG�

WDUJHWV�DUH�QRW�DWWDLQHG��VXEVLGLHV�DUH�ZLWKKHOG�RU�ILQHV�DUH�LPSRVHG� 

,Q�RWKHU�FRXQWULHV�VXFK�DV�$UJHQWLQD�DQG�%UD]LO��WKH�JRYHUQPHQWV�KDYH�

GHFLGHG� WKDW� WKH� EHVW� VWUDWHJ\� IRU� µXQLYHUVDOL]DWLRQ¶� LV� WR� HVWDEOLVK� D�

UHJXODWRU\�VR�WKDW�WKH�UHJXODWRU�ZLOO�EH�IRUFHG�WR�SDUWLFLSDWH�LQ�VHWWLQJ�

WKH� WHUPV� DQG� FRQGLWLRQV� RI� 6+6V� RU� RWKHU� IRUPV� RI� RII�JULG�

HOHFWULILFDWLRQ�� XQOHVV� LW� KDV� WKH� OHJDO� DXWKRULW\� WR� GHOHJDWH� WKH�

UHVSRQVLELOLW\�WR�VRPH�HQWLW\�511�  

7KH�VWUDWHJ\�RI�XQLYHUVDOL]DWLRQ�PD\�UHVXOW�LQ�D�PRUH�WUDQVSDUHQW�DQG�

WUXVWZRUWK\�SURFHVV�WKDQ�%ROLYLD¶V�µFRQWUDFW�RXW¶�PRGHO��+RZHYHU��WKH�

VFDOH�DQG�VFRSH�RI� WKH�SURMHFW�DV�ZHOO�DV� WKH�EDFNXS�SODQ� LQ�FDVH� WKH�

 
507� ,ELG� 

508� ,ELG� 

509� 5HLFKH��5\VDQNRYD��*ROGPDUN��VXSUD�QRWH����� 

510� ,ELG� 

511� 5HLFKH��7HQHQEDXP��7RUUHV�GH�0lVWOH��VXSUD�QRWH������S����� 
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SURMHFW� IDLOV� VKRXOG� EH� DVVHVVHG� WR� GHWHUPLQH� ZKHWKHU� µFRQWUDFW� RXW¶�

VKRXOG�EH�XVHG�LQVWHDG�RI�µXQLYHUVDOL]DWLRQ�¶ 

 

 

E. 7KH�&DVH�RI�7HOHFRPPXQLFDWLRQV�)DFLOLWLHV 

 

,QQRYDWLRQV�LQ�,QIRUPDWLRQ�DQG�&RPPXQLFDWLRQ�7HFKQRORJ\��,&7��DQG�

WHOHFRPPXQLFDWLRQV� KDYH� GULYHQ� RI� PRGHUQ� HFRQRPLF� JURZWK� E\�

HQDEOLQJ�QHDU�LQVWDQW�FRPPXQLFDWLRQ��WUDQVIRUPLQJ� WKH�HFRQRP\��DQG�

FUHDWLQJ� QHZ� RSSRUWXQLWLHV� DFURVV� DOO� LQGXVWULHV� DQG� VHFWRUV� 512�

7HOHFRPPXQLFDWLRQV� LQIUDVWUXFWXUH� LV� FRPSULVHG� RI� D� ZLGH� UDQJH� RI�

WHFKQRORJLHV� IURP� EURDGEDQG� DQG� IL[HG�OLQH� QHWZRUNV� WR� PRELOH�

FRQQHFWLYLW\� DQG� VDWHOOLWHV�513�� 'HVSLWH� WKH� IDFW� WKDW� LW� KDV� EHHQ� VWDWH�

RZQHG� DQG� RSHUDWHG�� WHOHFRPPXQLFDWLRQV� WHFKQRORJ\� KDV� EHHQ�

LQIOXHQFHG� E\� GHUHJXODWLRQ�� SULYDWL]DWLRQ�� DQG� OLEHUDOL]DWLRQ� RI�

WHOHFRPPXQLFDWLRQV�LQIUDVWUXFWXUH�LQGXVWU\�514� 7KH�PDMRU�GULYHUV�RI�WKH�

LQGXVWU\¶V� UHFHQW� WUDQVIRUPDWLRQ� DUH� LQFUHDVLQJ� PDUNHW� GHPDQG� DQG�

UDSLG�VSHHG�RI�LQQRYDWLRQ��  

7KURXJK� WKH� FRQVWUXFWLRQ�� RZQHUVKLS�� DQG� RSHUDWLRQ� RI�

WHOHFRPPXQLFDWLRQV�DVVHWV��WKH�SULYDWH�VHFWRU�KDV�JURZQ�LQ�SRSXODULW\�

DURXQG� WKH�ZRUOG��+RZHYHU�� WHOHFRPPXQLFDWLRQV�SURMHFWV�FRQWLQXH� WR�

UHTXLUH�VLJQLILFDQW�XSIURQW�DQG�RQJRLQJ�FDSLWDO� LQYHVWPHQW��ZLWK� KLJK�

ULVNV�RI�WKH�QHWZRUN�EHFRPLQJ�TXLFNO\�REVROHWH�RU�EHLQJ�VXUSDVVHG�E\�

QHZ� WHFKQRORJ\� 515�� 0DWXULW\� RI� WHOHFRPPXQLFDWLRQV� PDUNHWV� DQG�

 
512� � 6HH� JHQHUDOO\�� 7KH� :RUOG� %DQN�� 7HOHFRPPXQLFDWLRQV� �� ,QIRUPDWLRQ� 	�
&RPPXQLFDWLRQ� 7HFKQRORJ\� 333V�� DYDLODEOH� DW�� KWWSV���SSS�ZRUOGEDQN�RUJ�SXEOLF�
SULYDWH�SDUWQHUVKLS�VHFWRU�WHOHFRP��ODVW�DFFHVVHG����2FWREHU������� 

513� ,ELG� 

514� ,ELG� 

515� ,ELG� 

https://ppp.worldbank.org/public-private-partnership/sector/telecom
https://ppp.worldbank.org/public-private-partnership/sector/telecom
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TXDOLW\�RI�LWV�VHUYLFHV�LQ�D�FRXQWU\�EHFRPH�HYLGHQW�DV�WKH�FRXQWU\�VKLIWV�

IRFXV�IURP�LQIUDVWUXFWXUH�PDLQWHQDQFH�WR�LWV�GHYHORSPHQW� 

7KHUH�DUH�DOPRVW����FRXQWULHV�WKDW�KDYH�WKHLU�RZQ�WHOHFRPPXQLFDWLRQV�

VHUYLFHV� UHJXODWLRQV� LQFOXGLQJ� OLFHQVLQJ�� FRPSHWLWLRQ� SROLF\�� TXDOLW\�

VHUYLFH��RU�XQLYHUVDO�VHUYLFH�516� (YHQ�WKRXJK�WKH�FRQWHQW�DQG�WKH�VFRSH�

RI�XQLYHUVDO�VHUYLFH�UHJLPHV�DLP�WR�SURYLGH�DOO�FLWL]HQV�ZLWK�DFFHVV�WR�

NH\� WHOHFRPPXQLFDWLRQV� LQIUDVWUXFWXUH� DQG� VHUYLFHV�� WKH� UHDOLW\� LV�

GLIIHUHQW� IURP� FRXQWU\� WR� FRXQWU\�517�� 7R� DGGUHVV� WKLV�� WKH� (XURSHDQ�

(OHFWURQLF� &RPPXQLFDWLRQV� &RGH518�� HQFRXUDJHV� LQYHVWPHQW� LQ� KLJK�

FDSDFLW\�QHWZRUNV�WKDW�DUH�HQWLUHO\�FRPSULVHG�RI�RSWLFDO�ILEHU�HOHPHQWV�

XS�WR�WKH�GLVWULEXWLRQ�SRLQW�DW�WKH�VHUYLQJ�ORFDWLRQ�RU�WKRVH�FDSDEOH�RI�

GHOLYHULQJ�FRPSDUDEOH�SHUIRUPDQFH��,W�DOVR�SHUPLWV�QDWLRQDO�UHJXODWRUV�

WR� H[HPSW� WKH� QHWZRUNV� IURP� QHWZRUN� DFFHVV� UHJXODWLRQV� WKDW�ZRXOG�

RWKHUZLVH�DSSO\�GXH�WR�WKH�RSHUDWRU¶V�VLJQLILFDQW�PDUNHW�GRPLQDQFH�LI�

WKH�RSHUDWRU�FRPPLWV�WR�FR�LQYHVWPHQW�519 

$ORQJ�ZLWK� OHJDO� IUDPHZRUN�RI�HDFK�FRXQWU\�RU�D� UHJLRQDO� HFRQRPLF�

LQWHJUDWLRQ�RUJDQL]DWLRQ��WKHUH�LV�DQ�LQWHUQDWLRQDO�DJUHHPHQW�UHODWLQJ�WR�

WHOHFRPPXQLFDWLRQV�VHFWRU�FDOOHG�WKH�*HQHUDO�$JUHHPHQW�RQ�7UDGH�LQ�

6HUYLFHV� �*$76�� 520�� 0HPEHUV� RI� WKH� :RUOG� 7UDGH� 2UJDQL]DWLRQ�

�:72� 521� � HVWDEOLVKHG� FRPPLWPHQWV� WR� IDFLOLWDWH� WUDGH� LQ� WKH�

 
516�� 6HH� JHQHUDOO\�� 7KH�:RUOG� %DQN��*HQHUDO� 7HOHFRPPXQLFDWLRQV� )UDPHZRUN� �E\�
&RXQWU\��� DYDLODEOH� DW�� KWWSV���SSS�ZRUOGEDQN�RUJ�SXEOLF�SULYDWH�
SDUWQHUVKLS�VHFWRU�WHOHFRP�ODZV�UHJXODWLRQV�WHOHFRPPXQLFDWLRQV�IUDPHZRUNV� �ODVW�
DFFHVVHG����2FWREHU������� 

517� 6HH�JHQHUDOO\��7KH�:RUOG�%DQN��7HOHFRPPXQLFDWLRQV�8QLYHUVDO�$FFHVV���8QLYHUVDO�
6HUYLFH�� DYDLODEOH� DW�� KWWSV���SSS�ZRUOGEDQN�RUJ�SXEOLF�SULYDWH�
SDUWQHUVKLS�VHFWRU�WHOHFRP�ODZV�UHJXODWLRQV�XQLYHUVDO�DFFHVV� �ODVW� DFFHVVHG� ���
2FWREHU������� 

518� (XURSHDQ�(OHFWURQLF�&RPPXQLFDWLRQV�&RGH��'LUHFWLYH��(8�������������/��������
������� 

519� 6HH�JHQHUDOO\��7KH�:RUOG�%DQN��VXSUD�QRWH����� 

520� *HQHUDO�$JUHHPHQW�RQ�7UDGH�LQ�6HUYLFHV��$QQH[��%�������8�1�7�6����������,�/�0��
������DGRSWHG�RQ����$SULO�������HQWHUHG�LQWR�IRUFH�RQ���-DQXDU\�������KHUHLQDIWHU��
µ*$76¶�� 

521� 7KH�:RUOG�7UDGH�2UJDQL]DWLRQ��:72��LV�WKH�RQO\�JOREDO�LQWHUQDWLRQDO�RUJDQL]DWLRQ�
GHDOLQJ� ZLWK� WKH� UXOHV� RI� WUDGH� EHWZHHQ� QDWLRQV�� 6HH� JHQHUDOO\��:72�� 7KH�:72��
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WHOHFRPPXQLFDWLRQV�VHFWRU�GXULQJ� WKH������8UXJXD\�5RXQG��/DWHU� LQ�

�����WKH�*$76�VXFFHVVIXOO\�LQFOXGHG�WHOHFRPPXQLFDWLRQV�VHUYLFHV�LQ�

DQ�$QQH[522�� WKDW� JXDUDQWHHV� UHDVRQDEOH� DFFHVV� WR� DQG� XVH� RI� SXEOLF�

WHOHFRPPXQLFDWLRQV� LQ� D�PDUNHW�ZKHUH� VXSSOLHUV� SURYLGH� DOO� VHUYLFHV�

LQFOXGHG�LQ�WKH�PHPEHU¶V�FRPPLWPHQWV�DQG�WKH�5HJXODWRU\�3ULQFLSOHV�

RI� WKH� *URXS� RQ� %DVLF� 7HOHFRPPXQLFDWLRQV� 6HUYLFHV� �*%7�

$JUHHPHQW�523���7KH�$QQH[� RQ� WHOHFRPPXQLFDWLRQV� GHDOV� ZLWK� XVHUV¶�

DFFHVV�WR�H[LVWLQJ�VHUYLFHV�DQG�QHWZRUNV��DQG�WKH�*%7�$JUHHPHQW�GHDOV�

ZLWK� WKH� DELOLW\� WR� HQWHU� WHOHFRPPXQLFDWLRQV� PDUNHWV� DQG� VHOO�

VHUYLFHV� 524�� ,W� DOVR� PDQGDWHV� FROODERUDWLRQ� ZLWK� WKH� ,QWHUQDWLRQDO�

7HOHFRPPXQLFDWLRQ� 8QLRQ� �,78�� LQ� RUGHU� WR� HQVXUH� HIILFLHQW� DQG�

DGYDQFHG�SUDFWLFHV�525�  

7KH�$QQH[�FRQWDLQV�VHYHQ�VHFWLRQV��EXW�LWV�FRUH�REOLJDWLRQV�DUH�LQFOXGHG�

LQ� D� VHFWLRQ� RQ� DFFHVV� WR� DQG� XVH� RI� µSXEOLF� WHOHFRPPXQLFDWLRQV�

WUDQVSRUW�QHWZRUNV�DQG�VHUYLFHV¶�ZKLFK�HIIHFWLYHO\�UHIHUV�WR�EDVLF�SXEOLF�

WHOHFRPPXQLFDWLRQV� 526�� 6HFWLRQ� �� RI� WKH� $QQH[� GHILQHV� µ3XEOLF�

WHOHFRPPXQLFDWLRQV� WUDQVSRUW� QHWZRUN¶� DV� ³WKH� SXEOLF�

WHOHFRPPXQLFDWLRQV� LQIUDVWUXFWXUH�ZKLFK�SHUPLWV� WHOHFRPPXQLFDWLRQV�

 
DYDLODEOH� DW�� KWWSV���ZZZ�ZWR�RUJ�HQJOLVK�WKHZWRBH�WKHZWRBH�KWP� �ODVW� DFFHVVHG� ���
2FWREHU������� 

522� � 6HH� JHQHUDOO\�� :72�� $QQH[� RQ� 7HOHFRPPXQLFDWLRQ�� DYDLODEOH� DW��
KWWSV���ZZZ�ZWR�RUJ�HQJOLVK�WUDWRSBH�VHUYBH����WHOBH�KWP��ODVW�DFFHVVHG����2FWREHU�
������ 

523� 6HH�JHQHUDOO\��7KH�:RUOG�%DQN��:72�5HIHUHQFH�3DSHU��1HJRWLDWLQJ�*URXS�RQ�
%DVLF� 7HOHFRPPXQLFDWLRQV�� DYDLODEOH� DW�� KWWSV���SSS�ZRUOGEDQN�RUJ�SXEOLF�SULYDWH�
SDUWQHUVKLS�OLEUDU\�ZWR�UHIHUHQFH�SDSHU�QHJRWLDWLQJ�JURXS�EDVLF�
WHOHFRPPXQLFDWLRQV��ODVW�DFFHVVHG����2FWREHU������� 

524�� 6HH�� ,QGXVWULDO� 2UJDQL]DWLRQ� DQG� %XVLQHVV� 5HVRXUFHV�� 6FLHQFH�� DQG� ,QGXVWU\�
'LYLVLRQ��7HOHFRPPXQLFDWLRQV�6HUYLFHV�7UDGH�DQG�WKH�:72�$JUHHPHQW��DYDLODEOH�DW��
KWWSV���ZZZ�HYHU\FUVUHSRUW�FRP�ILOHV���������B56�����BE��H�����E�����F���I
FD����FF�E�DG�I�D�I��SGI��ODVW�DFFHVVHG����2FWREHU������� 

525� 6HFWLRQ���RI� WKH�$QQH[�RQ�7HOHFRPPXQLFDWLRQ��6HH�JHQHUDOO\��:72��7KH�:72�
DQG�,78��DYDLODEOH�DW��KWWSV���ZZZ�ZWR�RUJ�HQJOLVK�WKHZWRBH�FRKHUBH�ZWRBLWXBH�KWP�
�ODVW�DFFHVVHG����2FWREHU������� 

526� 6HH�JHQHUDOO\��:72��([SODQDWLRQ�RI�WKH�$QQH[�RQ�7HOHFRPPXQLFDWLRQV��DYDLODEOH�
DW��
KWWSV���ZZZ�ZWR�RUJ�HQJOLVK�WUDWRSBH�VHUYBH�WHOHFRPBH�WHOHFRPBDQQH[BH[SOBH�KWP�
�ODVW�DFFHVVHG����2FWREHU������� 

https://www.wto.org/english/thewto_e/thewto_e.htm
https://www.wto.org/english/tratop_e/serv_e/12-tel_e.htm
https://ppp.worldbank.org/public-private-partnership/library/wto-reference-paper-negotiating-group-basic-telecommunications
https://ppp.worldbank.org/public-private-partnership/library/wto-reference-paper-negotiating-group-basic-telecommunications
https://ppp.worldbank.org/public-private-partnership/library/wto-reference-paper-negotiating-group-basic-telecommunications
https://www.everycrsreport.com/files/20021223_RS20319_b06e42584b84044c493fca8223cc7b7ad2f9a3f3.pdf
https://www.everycrsreport.com/files/20021223_RS20319_b06e42584b84044c493fca8223cc7b7ad2f9a3f3.pdf
https://www.wto.org/english/thewto_e/coher_e/wto_itu_e.htm
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EHWZHHQ� DQG� DPRQJ� GHILQHG� QHWZRUN� WHUPLQDWLRQ� SRLQWV�´527�� $ORQJ�

ZLWK�WKH�GHILQLWLRQ��WKH�$QQH[�DOVR�UHTXLUHV�HDFK�0HPEHU�WR�HQVXUH�WKDW�

DOO� VHUYLFH� VXSSOLHUV� GHVLULQJ� WR� WDNH� DGYDQWDJH� RI� VFKHGXOHG�

FRPPLWPHQWV�KDYH�UHDVRQDEOH�DQG�QRQ�GLVFULPLQDWRU\�DFFHVV�WR�DQG�XVH�

RI� SXEOLF� EDVLF� WHOHFRPPXQLFDWLRQV�� ERWK� QHWZRUNV� DQG� VHUYLFHV� 528�

0HPEHUV� DUH� VXEMHFW� WR� WKHVH�REOLJDWLRQV� UHJDUGOHVV� RI�ZKHWKHU� WKH\�

KDYH� OLEHUDOL]HG� RU� VFKHGXOHG� FRPPLWPHQWV� LQ� WKH� EDVLF�

WHOHFRPPXQLFDWLRQV�VHFWRU�529�  

%HFDXVH�WKH�$QQH[�DGGUHVVHV�XVHU�DFFHVV�WR�WKHVH�VHUYLFHV�UDWKHU�WKDQ�

PDUNHW�HQWU\�WR�VHOO�VXFK�VHUYLFHV��WKH�ODWWHU�LV�DGGUHVVHG�LQ�VFKHGXOHV�RI�

FRPPLWPHQWV�530� $V�VXFK��WKH�$QQH[�GLVFLSOLQHV�ZLOO�EHQHILW�ILUPV�WKDW�

SURYLGH�DQ\�RI�VHUYLFHV�LQFOXGHG�LQ�0HPEHU
V�VFKHGXOH�RI�FRPPLWPHQWV��

QRW� RQO\� YDOXH�DGGHG� DQG� FRPSHWLWLYH� EDVLF� WHOHFRPPXQLFDWLRQV�

VXSSOLHUV��EXW�DOVR�EDQNLQJ�RU�FRPSXWHU�VHUYLFHV�ILUPV�WKDW�ZLVK�WR�WDNH�

DGYDQWDJH�RI�PDUNHW�DFFHVV�FRPPLWPHQWV�E\�D�:72�0HPEHU�531� 7KH�

DQQH[�REOLJDWLRQV�VWULNH�D�IUDJLOH�EDODQFH�EHWZHHQ�WKH�QHHGV�RI�WKH�XVHUV�

IRU� IDLU� WHUPV� RI� DFFHVV� DQG� WKH� QHHGV� RI� WKH� UHJXODWRUV� DQG� SXEOLF�

WHOHFRPPXQLFDWLRQV� RSHUDWRUV� WR� PDLQWDLQ� D� V\VWHP� WKDW� UXQV� LQ�

DFFRUGDQFH�ZLWK�SXEOLF�VHUYLFH�REMHFWLYHV�532 

7KH�*%7�$JUHHPHQW�IRFXVHV�RQ�PDUNHWV�PRUH�WKDQ�WKH�DQQH[��ZKLFK�

GHDOV�ZLWK�XVHUV¶�DFFHVV��7KH�*%7�$JUHHPHQW�JUDQWV�HQWHUSULVHV�IURP�

VLJQDWXUH�FRXQWULHV�DFFHVV�WR�WKH�WHOHFRPPXQLFDWLRQV�PDUNHWV�RI�RWKHU�

VLJQDWRU\� FRXQWULHV� LQFOXGLQJ� ORFDO�� ORQJ� GLVWDQFH�� DQG� LQWHUQDWLRQDO�

 
527� 6HFWLRQ���RI�WKH�$QQH[�RQ�7HOHFRPPXQLFDWLRQ� 

528� 6HFWLRQ���RI�WKH�$QQH[�RQ�7HOHFRPPXQLFDWLRQ��6HH�JHQHUDOO\��:72��VXSUD�QRWH�
���� 

529� ,ELG� 

530� ,ELG� 

531� ,ELG� 

532� ,ELG� 
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PDUNHWV� 533� � 7KH� LPSRUWDQFH� RI� LPSOHPHQWLQJ� *%7� 5HJXODWRU\�

3ULQFLSOHV� KDV� EHHQ� VWUHVVHG� VLQFH� WKH\� SURYLGH� IRUHLJQ� LQYHVWRUV� DQ�

DVVXUDQFH�ZKHQ�LW�FRPHV�WR�LQYHVWLQJ�LQ�WHOHFRPPXQLFDWLRQV�SURMHFWV�LQ�

GHYHORSLQJ�FRXQWULHV�534�  

7KH�*%7�$JUHHPHQW�SHUPLWV�WKH�FRPSDQLHV�RI�RQH�FRXQWU\�WR�DFTXLUH�

DQG�RU�WR�KROG�VLJQLILFDQW�RZQHUVKLS�RU�FRQWURO�RI�WHOHFRPPXQLFDWLRQV�

VHUYLFHV�DQG�RU�IDFLOLWLHV�LQ�RWKHU�SDUWLFLSDWLQJ�FRXQWULHV�535� 7KLV�LQ�SDUW�

LPSOLHV� WKDW� PDUNHW� DFFHVV� FRPPLWPHQWV� WKDW� HPSRZHU� IRUHLJQ�

FRUSRUDWLRQV� FDQ� GHYHORS�� RZQ�� DQG� RSHUDWH� WHOHFRPPXQLFDWLRQV�

QHWZRUN�LQIUDVWUXFWXUH�536 

7KHUH� DUH� QXPHURXV� LQVWDQFHV� RI� WHOHFRPPXQLFDWLRQ� LQIUDVWUXFWXUH�

SURMHFWV�WKDW�KDYH�EHHQ�ILQDQFHG�WKURXJK�LQWHUQDWLRQDO�SURMHFW�ILQDQFH�

LQ� ERWK� GHYHORSHG� DQG� GHYHORSLQJ� FRXQWULHV� YLD� D� XQLYHUVDO� DFFHVV�

SROLF\� LQFRUSRUDWHG� LQWR� HDFK� QDWLRQDO� ODZ� RU� WKH� $QQH[� RQ�

WHOHFRPPXQLFDWLRQ��0RUHRYHU��WKHUH�LV�RQO\�RQH�FDVH�RI�:72�GLVSXWH�

UHVROXWLRQ�LQYROYLQJ�WHOHFRPPXQLFDWLRQV�VHUYLFHV��QDPHO\��WKH�0H[LFR��

0HDVXUHV� $IIHFWLQJ� 7HOHFRPPXQLFDWLRQV� 6HUYLFHV� 537�� 1HYHUWKHOHVV��

WKLV�WKHVLV�ZLOO�QRW�GHOYH�LQWR�:72�GLVSXWH�UHVROXWLRQ��DV�WKH�FDVH�LV�QRW�

UHOHYDQW�WR�WKH�VXEMHFW�RI�WKLV�VWXG\� 

 

 

2. Criteria for Applicable Project Financing in the Space Industry 

 
533� ,QGXVWULDO�2UJDQL]DWLRQ�DQG�%XVLQHVV�5HVRXUFHV��6FLHQFH��DQG�,QGXVWU\�'LYLVLRQ��
VXSUD�QRWH����� 

534� � 6SHFWRU�� 3KLOOLS� /��� 7KH� :RUOG� 7UDGH� 2UJDQL]DWLRQ� $JUHHPHQW� RQ�
7HOHFRPPXQLFDWLRQ��7KH�,QWHUQDWLRQDO�/DZ\HU��9RO������1R�����������S����� 

535� ,QGXVWULDO�2UJDQL]DWLRQ�DQG�%XVLQHVV�5HVRXUFHV��6FLHQFH��DQG�,QGXVWU\�'LYLVLRQ��
VXSUD�QRWH����� 

536� ,ELG� 

537�� 0H[LFR�0HDVXUHV� $IIHFWLQJ� 7HOHFRPPXQLFDWLRQV� 6HUYLFHV� �8QLWHG� 6WDWHV� Y��
0H[LFR��:7�'6����5��5HSRUW�RI�SDQHO�RI���$SULO�������$GRSWHG�RQ���-XQH������ 
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This Chapter proposes a criterion for space-specific project financing 

on a par with those published by the World Bank for other industries. 

Project finance such as funding satellites or spaceports requires a 

variety of contracts including security packages as well as various 

financing regulations.  

It is also critical to HYDOXDWH� D� SURMHFW¶V� FDSDFLW\� WR� HDUQ� UHYHQXHV�

through operations and to mitigate risks with proper guarantees, 

insurance, and collateral pledges, 538  as the absence of certain 

paperwork can easily lead to FUHGLWRUV¶� right violations. Thus, it is 

necessary to foster a participation-friendly environment by simplifying 

complex paperwork and regulations. With the reasons, the World Bank 

and IMF have developed Project Finance guidelines,539 but they need 

revisions WR�UHIOHFW�WKH�VSDFH�LQGXVWU\¶V unique characteristics as below. 

To begin with, provisions regarding military purposes can be 

quintessential as space industry serves both military and commercial 

purposes. When multiple entities participate in funding, especially with 

the adoption of cross-border project finance, extreme caution must be 

exercised to ensure that the funds are not used for military purposes. A 

new legal framework should also be considered to prevent potentially 

discontinued public functions of satellites similar to the clause of public 

service restrictions in the Space Protocol. Because when some satellites 

are used for public service, they should not be disrupted without any 

alternative methods or any proper reasons that they should be ceased.  

Second, a provision on education is necessary as the ability to interpret 

and accurately informatize satellite data is essential. Satellite data is in 

great demands from various government ministries and entities to 

 
538� &DKDQ��0DUERH��5RHGHO��VXSUD�QRWH�����S���� 

539� 6HH��7KH�:RUOG�%DQN��:RUOG�%DQN�'LVEXUVHPHQW�*XLGHOLQHV�IRU�3URMHFWV��(QJOLVK���
DYDLODEOH� DW�� KWWSV���GRFXPHQWV�ZRUOGEDQN�RUJ�HQ�SXEOLFDWLRQ�GRFXPHQWV�
UHSRUWV�GRFXPHQWGHWDLO��������������������ZRUOG�EDQN�GLVEXUVHPHQW�JXLGHOLQHV�
IRU�SURMHFWV��ODVW�DFFHVVHG����-XQH������� 

https://documents.worldbank.org/en/publication/documents-reports/documentdetail/410851468161639013/world-bank-disbursement-guidelines-for-projects
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/410851468161639013/world-bank-disbursement-guidelines-for-projects
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/410851468161639013/world-bank-disbursement-guidelines-for-projects
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address a variety of difficulties in agriculture, urban planning, disaster 

management, climate change, fishing, and weather forecasting. 

In case of project finance in the aviation and maritime industries, self-

production of aircraft or ships, or the establishment of airports or 

seaports takes precedence over data education. In the space industry, 

however, even if a developing country or a start-up builds a satellite and 

launches it into orbit, the data received from the satellite is useless if it 

cannot be transformed into valuable information. The ability to 

informatize key satellite data is more essential. As a result, the 

guidelines should incorporate the contents of the educational system to 

help properly utilize data from satellites. 

Third, establishing a provision for whom to regard as the responsible 

State, or WKH�µODXQFKLQJ�SWDWH¶�SXUVXDQW�WR�WKH�2XWHU�6SDFH�7UHDW\��WKH�

Registration Convention, and the Liability Convention is very crucial 

when a spaceport is installed, or satellites or rockets are manufactured 

through international project financing. This is a noteworthy 

characteristic that is unique to the space industry, and it is necessary to 

clearly identify the responsible State in advance as the State will carry 

international responsibility and liability.  

There might be serious challenges when a country does not yet have 

national space legislation and wishes to accommodate private 

enterprises engaged in commercial space activities.540 For example, if 

a new participant country is not a party to the corpus iuris spatialis, 

particularly the Outer Space Treaty, and does not have its own national 

space legislation, it is difficult to expect that the country will make a 

right decision as a launching State. Even though it was anticipated in 

Article VI of the Outer Space Treaty that non-governmental entities 

would become active in outer space, in the case above, the supervisory 

authority of the respective launching State should be mentioned first in 

a contract or legal documents before starting a program through 

 
540� +REH��VXSUD�QRWH������S������ 
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international project finance. Hence, a new legal framework should 

include a clause declaring a responsible State and requiring all 

participants to follow the corpus iuris spatialis, whether a country is a 

Party or not. 

)RXUWK��SURMHFW�VWDNHKROGHUV�VXFK�DV�LQYHVWRUV�DQG�RSHUDWRUV�PXVW�VKDUH�

LQIRUPDWLRQ�LQ�RUGHU�WR�GHYHORS�D�VKDUHG�YLVLRQ�RU�IUDPHZRUN�IRU�SURMHFW�

JRDOV�� 7KLV� ZLOO� VHUYH� DV� D� SRLQW� RI� UHIHUHQFH� IRU� HQVXULQJ� WKH�

DFKLHYHPHQW� RI� VKDUHG� REMHFWLYHV� DV� ZHOO� DV� IRU� FODULI\LQJ� EXVLQHVV�

PRGHOV�DQG�H[SHFWHG�UHYHQXH�VWUHDPV�541�  

'XH� WR� WKH� VSDFH� LQGXVWU\¶V� UHODWLYH� ODFN� RI� H[SHULHQFH�� RQO\� D� IHZ�

SURMHFW�ILQDQFLQJ�EDVHG�RQ�VSDFH�SURMHFWV�KDYH�EHHQ�ODXQFKHG��DQG�HYHQ�

IHZHU�KDYH�UXQ�ORQJ�HQRXJK�WR�JDWKHU�VXIILFLHQW�IHHGEDFN�RQ�SRWHQWLDO�

REVWDFOHV�RU�FRQVWUDLQWV��DQG�LW�LV�HDV\�IRU�SURMHFWV�WR�IDLO�LI�SDUWLFLSDQWV�

GR� QRW� H[FKDQJH� SODQV� DQG� LQIRUPDWLRQ� 542� � 7KH� H[FKDQJH� RI�

LQIRUPDWLRQ�LV�DOVR�JRYHUQHG�XQGHU�$UWLFOH�;,�RI�WKH�2XWHU�6SDFH�7UHDW\�

DQG�WKH�6SDFH�%HQHILWV�'HFODUDWLRQ� 

*DOLOHR� 6HUYLFHV� LV� D� SHUIHFW� H[DPSOH� RI� D� FROODERUDWLRQ� WKDW� IDLOHG�

EHFDXVH�WKH�FRQVRUWLXP�DQG�(8�KDG�GLYHUJHQW�YLHZV�RQ�KRZ�WR�ILQDQFH�

WKH� VDWHOOLWH� FRQVWHOODWLRQ�� 7KH� FDVH� GHPRQVWUDWHV� WKH� YLWDOLW\� RI�

HVWDEOLVKLQJ�D�FOHDU�EXVLQHVV�PRGHO�HDUO\�LQ�WKH�GHYHORSPHQW�RI�D�SURMHFW��  

,W�LV�DOVR�LPSRUWDQW�WR�UHDOL]H�WKDW�PDMRULW\�RI�WKH�FRXQWULHV�KDYH�WKHLU�

RZQ� H[SRUW� FRQWURO� UHJXODWLRQV� JRYHUQLQJ� GXDO�XVH� WUDGH�� 'XDO�XVH�

LWHPV�DUH�JRRGV��VRIWZDUH��DQG�WHFKQRORJ\�WKDW�FDQ�EH�XWLOL]HG�IRU�ERWK�

FLYLO� DQG�PLOLWDU\�SXUSRVHV�543� 7KH�8QLWHG�6WDWHV� DQG�(8�KDYH� VWULFW�

UHJXODWLRQV�� QDPHO\� WKH� 8QLWHG� 6WDWHV� ,QWHUQDWLRQDO� 7UDIILF� LQ�$UPV�

 
541� /��-RQHV��.DUHQ��3XEOLF�3ULYDWH�3DUWQHUVKLSV��6WLPXODWLQJ�,QQRYDWLRQ�LQ�WKH�6SDFH�
6HFWRU�� 7KH� $HURVSDFH� &RUSRUDWLRQ�� S�� ���� DYDLODEOH� DW��
KWWSV���FVSV�DHURVSDFH�RUJ�VLWHV�GHIDXOW�ILOHV���������3DUWQHUVKLSVB5HYB�������SGI�
�ODVW�DFFHVVHG����1RYHPEHU������� 

542� 1DUGRQ��9HQHW��VXSUD�QRWH������S���� 

543� � (XURSHDQ� &RPPLVVLRQ�� 'XDO�8VH� 7UDGH� &RQWUROV�� DYDLODEOH� DW��
KWWSV���HF�HXURSD�HX�WUDGH�LPSRUW�DQG�H[SRUW�UXOHV�H[SRUW�IURP�HX�GXDO�XVH�FRQWUROV��
�ODVW�DFFHVVHG����1RYHPEHU������� 

https://csps.aerospace.org/sites/default/files/2021-08/Partnerships_Rev_5-4-18.pdf
https://ec.europa.eu/trade/import-and-export-rules/export-from-eu/dual-use-controls/
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5HJXODWLRQV� �,7$5� 544� � DQG� 5HJXODWLRQ� �(8�� ��������� 545� � 7KH�

UHJXODWLRQV�DUH�WR�SUHYHQW�WKH�VSUHDG�RI�VHQVLWLYH�WHFKQRORJLHV�WR�IRUHLJQ�

DFWRUV�WKDW�FRXOG�WKUHDWHQ�WKHLU�LQWHUHVWV��ZKLOH�DOORZLQJ�WKHLU�FRPSDQLHV�

WR� FRQGXFW� OHJLWLPDWH� FRPPHUFLDO� DFWLYLW\� 546�� +RZHYHU�� WKH� EURDG�

PDQGDWH�� H[WUDWHUULWRULDO� UHDFK�� DQG� FRPSOH[� DQG� XQSUHGLFWDEOH�

SURFHGXUH� RI� WKH� ,7$5� DQG� 5HJXODWLRQ� �(8�� ��������� KDYH� DOPRVW�

SDUDGR[LFDOO\� IXHOHG� WKH�HPHUJHQFH�RI�QRQ�8QLWHG�6WDWHV�DQG��RU�(8�

VSDFH� HQWHUSULVHV� FUHDWLQJ� WKHLU� RZQ� WHFKQRORJLHV� DQG� SXVKLQJ� WKH�

ERXQGDULHV� RI� VSDFH� LQ� QHZ� GLUHFWLRQV�547�� %HFDXVH� WKHVH� UHVWULFWLRQV�

DSSO\� WR� FRPPHUFLDO� VSDFHFUDIWV� DQG� FRPSRQHQWV� DV� ZHOO� DV� F\EHU�

VXUYHLOODQFH�WHFKQRORJ\��FRPPHUFLDO�VSDFH�HQWHUSULVHV�DQG�GHYHORSLQJ�

FRXQWULHV�VKRXOG�EH�DZDUH�RI�DSSURSULDWH�DFWLRQV��VXFK�DV�OLFHQVLQJ��WR�

HQVXUH�OHJDOLW\�RI�WKHLU�RSHUDWLRQV��  

(IIHFWLYH� LQWHUQDWLRQDO� IXQGLQJ�� SDUWLFXODUO\� LQWHUQDWLRQDO� SURMHFW�

ILQDQFH� QHFHVVLWDWHV� EHIRUHKDQG� IDPLOLDULW\� WR� WKH� H[SRUW� FRQWURO�

UHJXODWLRQV�LQ�HDFK�FRXQWU\��+HQFH��D�FODXVH�UHJDUGLQJ�H[SRUW�FRQWURO�

UHJXODWLRQV� VKRXOG� EH� LQFRUSRUDWHG� LQWR� D� QHZ� OHJDO� IUDPHZRUN� IRU�

LQWHUQDWLRQDO�SURMHFW�ILQDQFH� 

 

 

 
544 International Traffic in Arms Regulations, 22 CFR § 120-130. 

545 Regulation (EU) 2021/821 of the European Parliament and of the Council of 20 
May 2021 Setting Up a Union Regime for the Control of Exports, Brokering, 
Technical Assistance, Transit and Transfer of Dual-Use Items, OJ L 206, published 
on 11 June 2021, enter into force on 9 September 2021. 

546�� 8�6��'HSDUWPHQW� RI�&RPPHUFH¶V�2IILFH�RI�6SDFH�&RPPHUFH��)HGHUDO�$YLDWLRQ�
$GPLQLVWUDWLRQ¶V�2IILFH�RI�&RPPHUFLDO�6SDFH�7UDQVSRUWDWLRQ�� ,QWURGXFWLRQ� WR�8�6��
([SRUW�&RQWUROV�IRU�WKH�&RPPHUFLDO�6SDFH�,QGXVWU\��6HFRQG�(GLWLRQ���������DYDLODEOH�
DW��
KWWSV���ZZZ�IDD�JRY�DERXW�RIILFHBRUJ�KHDGTXDUWHUVBRIILFHV�DVW�PHGLD�H[SRUWBFRQWURO
VBJXLGHERRNBIRUBFRPPHUFLDOBVSDFHBLQGXVWU\BGRFBIDDBQRYB����SGI� �ODVW� DFFHVVHG�
���1RYHPEHU� ������� VHH� DOVR� YRQ� GHU�'XQN�� )UDQV��$�(XURSHDQ� ³(TXLYDOHQW´� WR�
8QLWHG�6WDWHV�([SRUW�&RQWUROV��(XURSHDQ�/DZ�RQ�WKH�&RQWURO�RI�,QWHUQDWLRQDO�7UDGH�
LQ�'XDO�8VH�6SDFH�7HFKQRORJLHV��$VWURSROLWLFV��9RO�����1R����������� 

547� %RFNHO��VXSUD�QRWH�����S��� 

https://www.faa.gov/about/office_org/headquarters_offices/ast/media/export_controls_guidebook_for_commercial_space_industry_doc_faa_nov_508.pdf
https://www.faa.gov/about/office_org/headquarters_offices/ast/media/export_controls_guidebook_for_commercial_space_industry_doc_faa_nov_508.pdf
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III. $Q�,QWHUQDWLRQDO�2UJDQL]DWLRQ�DV�WKH�&RUQHUVWRQH�RI�WKH�1HZ�/HJDO�

)UDPHZRUN 

 

6SDFH� DFWLYLWLHV� DUH� UHJXODWHG� DQG� FRQWUROOHG� E\� D� YDULHW\� RI�

LQWHUQDWLRQDO� RUJDQL]DWLRQV� DQG� QDWLRQDO� ODZV�� 81&23826�� LQ�

SDUWLFXODU��LV�D�FHQWUDO�LQWHUQDWLRQDO�RUJDQL]DWLRQ�WKDW�UHYLHZV�DQG�IRVWHUV�

LQWHUQDWLRQDO� FRRSHUDWLRQ� LQ� WKH� SHDFHIXO� XVHV� RI� RXWHU� VSDFH�� DQG�

FRQVLGHUV�OHJDO�FRQFHUQV�WKDW�DULVH�IURP�WKH�H[SORUDWLRQ�RI�RXWHU�VSDFH��  

,78�LV�DQRWKHU�LQWHUQDWLRQDO�RUJDQL]DWLRQ�VSHFLDOL]HG�LQ�LQIRUPDWLRQ�DQG�

FRPPXQLFDWLRQ� WHFKQRORJLHV�� DOORFDWLQJ� JOREDO� UDGLR� VSHFWUXP� DQG�

VDWHOOLWH�RUELWV�DORQJ�ZLWK�GHYHORSLQJ�WKH�WHFKQLFDO�VWDQGDUGV�548� ,W�LV�D�

VLJQLILFDQW� RUJDQL]DWLRQ� WKDW�� LQ� WKH� QHDU� IXWXUH�� PD\� EHFRPH� WKH�

6XSHUYLVRU\�$XWKRULW\� IRU� WKH� ,QWHUQDWLRQDO�5HJLVWU\� IRU� VSDFH� DVVHWV�

HVWDEOLVKHG�XQGHU�WKH�6SDFH�3URWRFRO�549�  

81,'52,7�LV�DQ�LQWHUQDWLRQDO�RUJDQL]DWLRQ�WKDW�HQDFWV�DQG�DGPLQLVWHUV�

WKH�&DSH�7RZQ�&RQYHQWLRQ�DQG�WKH�6SDFH�3URWRFRO��DQG�VROLFLWV�HDFK�

6WDWHV¶� SDUWLFLSDWLRQ�� /DVWO\�� WKH� :RUOG� %DQN� *URXS� LV� REYLRXVO\�

SUHGRPLQDQW�LQ� LQWHUQDWLRQDO�LQYHVWPHQW�SDUWQHULQJ�ZLWK�JRYHUQPHQWV�

DV� ZHOO� DV� SULYDWH� VHFWRU� WR� SURYLGH� ILQDQFLQJ�� SROLF\� DGYLFH�� DQG�

WHFKQLFDO�DVVLVWDQFH� 

,W�LV�LPSRUWDQW�WR�LGHQWLI\�WKH�LGHDO�FDQGLGDWH�WR�OHDG�DQG�FRQWURO�LI�WKH�

6SDFH� 3URWRFRO� LV� DPHQGHG� RU� QHZ� JXLGHOLQHV� DUH� GHYHORSHG�� ,W� LV�

SRVVLEOH� WKDW� D� VHSDUDWH� LQWHUQDWLRQDO� RUJDQL]DWLRQ� WR� VHUYH� DV� WKH�

FRUQHUVWRQH�RI�D�QHZ�OHJDO�IUDPHZRUN��UHJDUGOHVV�RI�ZKHWKHU�WKH�6SDFH�

3URWRFRO�LV�UHYLVHG�RU�D�QHZ�JXLGHOLQH�IRU�WKH�VSDFH�LQGXVWU\�LV�IRUPHG� 

2Q�RQH�KDQG��LI�WKH�6SDFH�3URWRFRO�LV�DPHQGHG�WR�LQFRUSRUDWH�SURMHFW�

ILQDQFH��81,'52,7� WKDW� OHJLVODWHG� WKH�6SDFH�3URWRFRO�ZRXOG�EH� WKH�

 
548�� 6HH�� ,78�� $ERXW� ,QWHUQDWLRQDO� 7HOHFRPPXQLFDWLRQ� 8QLRQ� �,78��� DYDLODEOH� DW��
KWWSV���ZZZ�LWX�LQW�HQ�DERXW�3DJHV�GHIDXOW�DVS[��ODVW�DFFHVVHG����-XQH������� 

549� 6HH��,78��VXSUD�QRWH������7kLDWX��VXSUD�QRWH������S������ 

https://www.itu.int/en/about/Pages/default.aspx
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PRVW� DSSURSULDWH� LQWHUQDWLRQDO� RUJDQL]DWLRQ� WR� RYHUVHH� ILQDQFLQJ�

UHJXODWLRQV� JRYHUQLQJ� WKH� VSDFH� LQGXVWU\�� 1HYHUWKHOHVV�� WKH�

81&23826�� ,78�� DQG� WKH�:RUOG�%DQN�PD\�QHHG� WR� FROODERUDWH� RQ�

DGYLVLQJ�DQG�HQIRUFLQJ�UHJXODWLRQV�DQG�SUDFWLFHV�WKDW�DUH�FRQVLVWHQW�ZLWK�

FXUUHQW�VSDFH�ODZV��  

(YHU�VLQFH�WKH�6SDFH�3URWRFRO�ZDV�HQDFWHG��WKH�TXHVWLRQ�RI�ZKHWKHU�LW�

LV�DSSURSULDWH�WR�HVWDEOLVK�VSDFH�UHODWHG�ODZV�LQ�81,'52,7�KDV�EHHQ�

UDLVHG��+RZHYHU��WKHUH�LV�D�OLPLW�WR�WKH�H[WHQW�WR�ZKLFK�WKH�81&23826�

FDQ�FRRUGLQDWH�RQ�DOO�VSDFH�DFWLYLWLHV��*LYLQJ�81,'52,7�WKH�DXWKRULW\�

RYHU�VSDFH�ILQDQFLQJ�LV�D�VWUDWHJ\�FRPSDUDEOH�WR�WKH�,78�WKDW�LW�PDQDJHV�

VDWHOOLWH�RUELWV�LQVWHDG�WKH�81&23826��2I�FRXUVH��LW�ZRXOG�QRW�EH�D�

VXLWDEOH�PHWKRG�WR�H[FOXGH�WKH�81&23826�IURP�WKH�VSDFH�ILQDQFLQJ�

OHJDO�UHJLPH��RQ�WKH�FRQWUDU\�LW�LV�D�PDWWHU�RI�FRH[LVWHQFH� 

81,'52,7� LV� VSHFLDOL]HG� LQ� FRPPHUFLDO� ODZ�� DQG� DOUHDG\� KDV� D�

VXFFHVVIXO� OHJDO� V\VWHP� LQ� SODFH� WKURXJK� WKH� $LUFUDIW� 3URWRFRO��

)XUWKHUPRUH��81,'52,7�DQG�WKH�81226$�VLJQHG�D�0HPRUDQGXP�RI�

8QGHUVWDQGLQJ� �0R8�� WR� DGYDQFH� WKH� PXWXDO� LQWHUHVWV� RI� WKH� WZR�

RUJDQL]DWLRQV�LQ�LQWHUQDWLRQDO�FRRSHUDWLRQ��HFRQRPLF�GHYHORSPHQW��DQG�

WKH�XVH�RI�XQLIRUP�OHJDO�LQVWUXPHQWV�DQG�VWDQGDUGV�LQ�WKH�VSDFH�VHFWRU�

LQ������550� 7KLV�0R8�ZDV�VLJQHG�LQ�UHVSRQVH�WR�WKH�UHFHQW�DSSRLQWPHQW�

RI�81,'52,7�DV�D�3HUPDQHQW�2EVHUYHU�WR�WKH�81&23826�551 

2Q�WKH�RWKHU�KDQG��LI�D�QHZ�VSDFH�LQGXVWU\�JXLGHOLQH�LV�HVWDEOLVKHG��WKH�

81226$�ZRXOG� EH� WKH�PRVW� TXDOLILHG� LQWHUQDWLRQDO� RUJDQL]DWLRQ� WR�

RYHUVHH�WKH�VSDFH�LQGXVWU\¶V�SURMHFW�ILQDQFH�UHJXODWLRQV�LQ�SDUWQHUVKLS�

ZLWK�WKH�:RUOG�%DQN�DQG�2(&'��  

7KH�,&$2�FROODERUDWHG�ZLWK�WKH�:RUOG�%DQN�WR�GHYHORS�WKH�0DQXDO�RQ�

DYLDWLRQ� HFRQRP\�DQG�SURMHFW� ILQDQFH�EDVHG�RQ� WKH�SULQFLSOHV� RI� WKH�

&KLFDJR�&RQYHQWLRQ��/LNH�WKH�DYLDWLRQ�LQGXVWU\��WKH�VSDFH�LQGXVWU\�DOVR�

 
550�� 81,'52,7��0HPRUDQGXP� RI�8QGHUVWDQGLQJ� 6LJQHG� %HWZHHQ�81,'52,7� DQG�
81226$�� DYDLODEOH� DW�� KWWSV���ZZZ�XQLGURLW�RUJ�PHPRUDQGXP�RI�XQGHUVWDQGLQJ�
VLJQHG�EHWZHHQ�XQLGURLW�DQG�XQRRVD���ODVW�DFFHVVHG����1RYHPEHU������� 

551� ,ELG 

https://www.unidroit.org/memorandum-of-understanding-signed-between-unidroit-and-unoosa/
https://www.unidroit.org/memorandum-of-understanding-signed-between-unidroit-and-unoosa/
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KDV�RZQHUVKLS�DQG�PDQDJHPHQW�LVVXHV�ZLWK�UHVSHFW�WR�VDWHOOLWHV�LQ�RUELW�

DQG�RWKHU�VSDFH�REMHFW�WUDQVIHUV�WR�DQRWKHU�FRXQWU\�RU�SULYDWH�HQWLW\� 

,Q� ������ WKH� 81226$� 6SDFH� (FRQRP\�� RWKHUZLVH� UHIHUUHG� DV�

3URPRWLQJ� 6SDFH� 6XVWDLQDELOLW\� 3URMHFW�� LV� ODXQFKHG� WR� FDSWXUH� WKH�

HFRQRPLF�EHQHILWV�RI�D�G\QDPLF�VSDFH�VHFWRU�DQG� WKH� UROH�VSDFH�PD\�

SOD\�LQ�IORXULVKLQJ�VRFLR�HFRQRPLF�GHYHORSPHQW�552� $V�WKH�PDMRULW\�RI�

VSDFH� HFRQRP\� DFWLYLWLHV� RULJLQDWH� LQ� VSDFH�IDULQJ� FRXQWULHV�� WKH�

81226$�VHHNV�WR�EULQJ�WKH�LQWHUQDWLRQDO�VSDFH�FRPPXQLW\�WRJHWKHU�LQ�

VXSSRUW�RI�HPHUJLQJ�VSDFH�IDULQJ�QDWLRQV¶�UHVSRQVLEOH�DQG�VXVWDLQDEOH�

SDUWLFLSDWLRQ� LQ� WKH� JOREDO� VSDFH� HFRQRP\� 553�� 1HHGOHVV� WR� VD\��

HVWDEOLVKLQJ� WKH� 6SDFH� (FRQRP\� DQG� HQFRXUDJLQJ� WKH� IORZ� RI�

µ1HZ6SDFH¶�ZLWKLQ�WKH�81226$�LV�D�VLJQLILFDQW�VWHS�IRUZDUG�IRU�WKH�

VSDFH� VHFWRU�� 7KH� 6SDFH� (FRQRP\� LQWHQGV� WR� RIIHU� VSDFH� HFRQRP\�

FDSDFLW\�EXLOGLQJ�VHUYLFHV�IRU�WKH�0HPEHU�6WDWHV��DOEHLW�WKLV�SURFHVV�KDV�

QRW�\HW�EHJXQ�554 

7KH�81226$�LV�DQ�LQGLVSHQVDEOH�RUJDQL]DWLRQ�IRU�VXFFHVVIXOO\�VHWWLQJ�

XS�D�QHZ�KDUPRQL]HG�LQWHUQDWLRQDO�OHJDO�IUDPHZRUN�IRU�SURMHFW�ILQDQFH�

LQ�WKH�VSDFH�VHFWRU��DV�WKH�JXLGHOLQH�VKRXOG�EH�EDVHG�RQ�WKH�SULQFLSOHV�

RI�WKH�FRUSXV�LXULV�VSDWLDOLV��ZKLFK�HVWDEOLVKHV�MXULVGLFWLRQ�DQG�FRQWURO�

RYHU�VSDFH�REMHFWV��,W�LV�QHDUO\�LPSRVVLEOH�WR�GHYHORS�D�SUDFWLFDO�ILQDQFH�

JXLGHOLQH�ZLWKRXW�WKH�:RUOG�%DQN�DQG�WKH�2(&'��5HFHQWO\��WKH�2(&'�

6SDFH�)RUXP�ZDV� HVWDEOLVKHG��ZKLFK� LV� D� XQLTXH� LQWHUQDWLRQDO� JURXS�

ZKRVH� REMHFWLYH� LV� WR� LQYHVWLJDWH� WKH� HFRQRPLF� DQG� LQQRYDWLYH�

GLPHQVLRQV�RI�WKH�VSDFH�VHFWRU�LQ�WKH�FRQWH[W�RI�WKH�ODUJHU�HFRQRP\�DQG�

VRFLHW\�555� ,W�FRQGXFWV�RULJLQDO�HFRQRPLF� UHVHDUFK��FUHDWHV� LQGLFDWRUV��

DQG�VWXGLHV�PHDVXUHPHQW�DQG� DVVHVV� LPSDFW�� ,Q�DGGLWLRQ�� LW�ZRXOG�EH�

 
552� � 81226$�� 7KH� 6SDFH� (FRQRP\� ,QLWLDWLYH�� DYDLODEOH� DW��
KWWSV���ZZZ�XQRRVD�RUJ�RRVD�HQ�RXUZRUN�WRSLFV�VSDFH�HFRQRP\�LQGH[�KWPO� �ODVW�
DFFHVVHG����1RYHPEHU������� 

553� ,ELG� 

554� ,ELG� 

555� � 2(&'�� 2(&'� 6SDFH� )RUXP�� DYDLODEOH� DW��
KWWSV���ZZZ�RHFG�RUJ�LQQRYDWLRQ�LQQR�VSDFH�IRUXP���ODVW�DFFHVVHG����0DUFK������� 

https://www.unoosa.org/oosa/en/ourwork/topics/space-economy/index.html
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LUUHVSRQVLEOH� QRW� WR� OHYHUDJH� WKH� :RUOG� %DQN¶V� NQRZ�KRZV� DQG�

H[SHUWLVH�LQ�GHYHORSLQJ�PXOWLSOH�FDVHV�DFURVV�YDULRXV�LQGXVWULHV��+HQFH��

FROODERUDWLRQ�EHWZHHQ�WKH�81226$�DQG�WKH�:RUOG�%DQN��WKH�2(&'�LV�

QHFHVVDU\�IRU�GHYHORSLQJ�D�QHZ�VSDFH�ILQDQFLQJ�JXLGHOLQH� 

 

 

IV. &RQFOXVLRQ�  

 

'HVSLWH� WKH� HUD� RI� µ1HZ6SDFH¶� RU� WKH� HPHUJHQFH� RI� QRQ-traditional 

space actors such as the private spaceflight industry, outer space 

projects remain extremely expensive and complex. To achieve clarity 

and predictability, this Chapter proposed two ideal legal frameworks 

for space industry project financing with numerous examples of other 

industries using project finance as a method of investment.  

This Chapter proposed a revision to the Space Protocol that includes a 

new opt-in clause that considers the project as an asset and allows it to 

be subject to both the Cape Town Convention and the Space Protocol. 

The modification eliminates the need for a new regulation of project 

finance. In addition, amendments through an opt-in clause are easier to 

implement than common provisions since Contracting States can 

choose whether or not to be bound by the new clause. If project finance 

is incorporated into the Cape Town Convention system, long-term 

investors can evaluate infrastructure as an attractive asset class, 

allowing them to optimize risk and return profiles of their portfolios 

over a longer duration.556 It enables investors to quickly assess and 

make investment decisions on a wide range of projects. 

This Chapter also proposed to establish a standard for space-specific 

project financing comparable to those developed by the World Bank for 

 
556�� 6HH� JHQHUDOO\�� .XGWDUNDU�� 6DQGHHS�� 3ROLF\� 5HIRUPV� DQG� )LQDQFLDO� 3URGXFW�
LQQRYDWLRQV�LQ�,QGLDQ�,QIUDVWUXFWXUH�)LQDQFH��,%6�0XPEDL������&RQIHUHQFH�������� 
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other industries. It is notable that the World Bank established 

Guidelines and Toolkits for each industry including road and energy 

sector, along with the shipping industry. Even though the core of 

international maritime law, UNCLOS, does not include financing 

provisions, the privatization of port facilities is accelerating in the 

absence of globally consistent legal instruments. Hence, UNCTAD 

with no connection to maritime law has established UNCTAD 

Guidelines for leases, concessions, and BOT arrangements as well as 

tendering procedures and the contents of bidding documents, and 

performance measures for determining the true financial value of bids 

and specific operational performance measures for port 

infrastructure.557  

The World Bank and PPIAF produced the Port Reform Toolkit, which 

is similar to the Toolkit for PPPs in Roads and Highways. The Port 

Reform Toolkit intends to assist policymakers and practitioners in 

developing countries in implementing sustainable and well-considered 

reforms of public institutions that offer, direct, and regulate port 

services.558 

Under the telecommunications infrastructure industry, there are almost 

20 countries that have their own telecommunications services 

regulations including licensing, competition policy, quality service, or 

universal service. However, these regulations vary from country to 

country depending on whether a country has matured its 

telecommunications markets as a result of a priority shift to 

infrastructure maintenance. Hence, the WTO includes the Annex to the 

GATS and the GBT Agreement. The Annex to the GATS demands 

coordination with the ITU to ensure reasonable access to and use of 

 
557� 7KH�:RUOG�%DQN��VXSUD�QRWH����� 

558� 6HH�JHQHUDOO\��33,$)��VXSUD�QRWH����� 
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public telecommunications in a given market by suppliers of all services 

FRYHUHG�E\�WKH�PHPEHU¶V�FRPPLWPHQWV.559 

Among the cases of several industries, the aviation industry stands out. 

Since the privatization of the British Airports Authority, long-term 

concessions by SULYDWH�ILUPV�WR�PDQDJH�DOO�RU�D�SRUWLRQ�RI�DQ�DLUSRUW¶V�

operations and projects on terminal and/ or runway facility 

constructions have been the dominant model, in which governments 

take a lower risk and maintain a minority stake in the enterprise.560  

The aviation industry and the telecommunications sector have proved 

that the entry of private capital imposes time management discipline 

and leads to remarkable results even in the short term.561 There has 

been a recent movement for increased liberalization of ownership 

through the involvement of the private sector in airport operations and 

air navigation services. This is part of a broader process of globalization 

and libHUDOL]DWLRQ�RI� WKH�ZRUOG¶V� HFRQRP\� DV�ZHOO� DV� D� WUHQG� WRZDUG�

privatization of infrastructure industries that were formerly managed by 

governments or state-owned corporations.562  

The most impressive point in the aviation industry is that the ICAO has 

already established a Manual for Privatization of Airports and Air 

Navigation Services as well as two project finance programmes. They 

assist States to obtain financing from external institutions by designing 

and implementing strategies and materials for submitting grant 

applications and funding proposals to financial institutions. 

 
559� 6HFWLRQ���RI�WKH�$QQH[�RQ�7HOHFRPPXQLFDWLRQ��6HH�JHQHUDOO\��:72��VXSUD�QRWH�
���� 

560� 6HH��33,$)��VXSUD�QRWH����� 

561 Rastogi, Anupam, The Infrastructure Sector in India, 2007, in: Rastogi, AnuPam/ 
Kalra, Prem/ Pandey, Ajay (eds.), India Infrastructure Report 2008 Business Models 
of the Future, Oxford University Press, India (2008) p. 1. 

562�� 6HH� JHQHUDOO\�� 0DQXDO� RQ� 3ULYDWL]DWLRQ� LQ� WKH� 3URYLVLRQ� RI�$LUSRUWV� DQG�$LU�
1DYLJDWLRQ�6HUYLFHV� 
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In the space industry, satellite remote sensing, navigation, and space 

transportation may become types of services, which are included in the 

GATS system in the future as compared to the telecommunication 

sector.563 However, the new guideline should take peculiarities of the 

space industry into account in order to facilitate adaptation and bridge 

the gap between the legal framework and regulation in practice. The 

harmonized international legal framework can provide opportunities for 

developing countries and start-ups with limited human, financial, or 

political capability, as it helps to establish enhanced and cultivated 

national regulations.564 By developing a transparent, predictable, and 

uniform legal procedure, all stakeholders can understand the rationale 

for regulatory decisions.565 Moreover, clear performance standards and 

benchmarks help consumers understand the expected level of service 

and contribute to the resolution of information asymmetry.566 

Finally, this Chapter discussed which international organization would 

be suited to organize and control an amendment to the Space Protocol 

and a new guideline for space sector project financing. Inappropriate 

organization might create doubts and struggle to convince why the new 

legal framework is supportive, and the regime would fail. Even for the 

Space Protocol, one of primary concerns has been whether the Cape 

Town Convention and the Space Protocol are within the remit of the 

UNIDROIT.  

Since the UNIDROIT Statute 567  contains no authority to devise 

independent solutions and laws creating new rights or to establish 

 
563 Hobe, supra note 102, p.121 

564  See generally, Recommendation of the Council on Principles for Public 
Governance of Public-Private Partnerships, OECD/LEGAL/0392 (2012). 

565  Sundararajan, Satheesh/ Ahmed, Sara, Infrastructure Regulation: Developing 
Countries, Public-Private Infrastructure Advisory Facility (PPIAF), Washington D.C. 
(2015) p. 4. 

566 Ibid. 

567� 81,'52,7�6WDWXWH��2IILFLDO�7UDQVODWLRQ�$SSURYHG�E\�WKH�*HQHUDO�$VVHPEO\�DW�LWV�
��WK�6HVVLRQ�RQ����1RYHPEHU������ 
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entities such as the Supervisory Authority, some scholars argue that its 

role should be limited to harmonizing the rules of national law on a 

given subject to promote international commercial interaction, and not 

to establish new rights or entities. However, there is no doubt that the 

UNIDROIT holds expertise in commercial law and already operates the 

Cape Town Convention system successfully through the Aircraft 

Protocol. Hence, the UNIDROIT is considered the most appropriate 

international organization to oversee the financing regulations 

governing the space industry, if the Space Protocol is amended to 

include the opt-in clause involves a project as an international interest 

under the Space Protocol. However, if a new legal framework is 

established, the UNOOSA is regarded as the most qualified 

international organization to overVHH� WKH� VSDFH� LQGXVWU\¶V� SURMHFW�

finance regulations in collaboration with the World Bank and the 

OECD because of their experience and expertise in project finance 

based on the principles of the corpus iuris spatialis. 
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Conclusions and Way Forward 

 

 

The current study assumes that the space industry is completely 

globalized so that cross-border project finance transactions are possible. 

The needs of a uniform international standard for project finance have 

grown in a number of industries. There are numerous global efforts 

underway to develop a harmonized international standard to avoid 

confusion and reduce transaction costs, and it discourages the use of 

project finance. 568  Hence, the thesis discussed the Corpus Iuris 

Spatialis along with the Cape Town Convention and the Space Protocol 

to understand the current circumstances of the international space law. 

The Corpus Iuris Spatialis did not address conventional commercial 

and private law issues such as international financing schemes for space 

activities. And the Space Protocol is not yet in force despite the fact that 

the Cape Town Convention and the Space Protocol have been 

established to address the private law aspects of asset-based financing. 

Amongst a variety of reasons for WKH� 6SDFH� 3URWRFRO¶V� OLPLWHG�

signatories, the primary reason is that the current space industry is still 

in its infancy to leverage asset-based finance in the same way as the 

aviation industry. As an effort to remedy this, this study concentrated 

on project finance, as it fits the contemporary space sector more than 

asset-based financing.  

This however, does not mean that the Cape Town Convention and the 

Space Protocol are superfluous. Once the space sector is ready to 

embrace asset-based financing after a period of development through 

project finance, the Convention and the Protocol will be useful and 

serve as the Aircraft Protocol in the current aviation industry. 

 
568 Son, supra note 81, p. 5. 
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The thesis also examined the current industry-specific international 

legal framework for international project finance from a comparative 

legal perspective. It specifically addressed maritime, aviation, and three 

distinct infrastructure industries including telecommunications by 

comparing these sector-specific industries to their respective special 

legal guidelines. The guidelines showed that with a constant influx of 

private investment, infrastructure industries in all sectors have 

gradually transitioned to the PPP model in developing countries and 

also in developed countries.  

The aviation industry is significant because the ICAO plays a main role 

in public law as well as private law, specifically the economic and 

financial sectors, while other industries are governed by the World 

Bank. In a short time, the aviation and telecommunications sectors have 

successfully been privatized and globalized. Unlike the space sector, 

these industries already have their own uniform project finance 

guidelines, developed in collaboration with the ICAO and the World 

Bank or in collaboration with the ITU and the WTO to eliminate 

confusion and cut transaction costs. Predictable, uniform legal 

framework reduces unnecessary negotiation, enforcement costs, and 

risks.569  

According to the 2019 Annual Report by the World Bank, private 

investment pledges in transport, telecommunication facilities, energy, 

and municipal solid waste infrastructure in low- and middle-income 

countries totaled 96.7 billion USD across 409 projects in 62 

countries.570 These figures are monumental since they represent the 

largest number in the last decade, and also 40 percent of the 409 projects 

 
569� )UDQNHO��7DPDU��&URVV�ERUGHU�6HFXULWL]DWLRQ��:LWKRXW�/DZ��EXW�QRW�/DZOHVV��'XNH�
-RXUQDO�RI�&RPSDUDWLYH�	�,QWHUQDWLRQDO�/DZ��9RO�����������S������ 

570  The World Bank, Private Participation in Infrastructure (PPI) 2019 Annual 
Report (2019) p. 1. 
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had a majority of their equity sponsored by international entities, 

indicating that project finance is becoming increasingly globalized.571 

With this shift in finance, the space industry is considered as a 

manifestation of the µNewSpace¶ trend. Traditionally, investors have 

viewed the commercial opportunities of space as µhigh risk, high cost, 

and lengthy payment periods¶ with high entrance barriers.572 Though 

the commercial sector of space remains risky and expensive in 

comparison to other infrastructure sectors, several significant changes 

such as gradual improvements in managerial practices and the cost have 

dramatically reduced entry barriers and increased private interest in 

space.573  

Increased private investor participation accelerates WKH�VSDFH�LQGXVWU\¶V�

commercialization, privatization, and globalization. It brings more 

emerging countries and entrepreneurs into the space sector, and they 

agree to a contract for an international project. For instance, Japanese 

space parties including JAXA and private actors are trying to strengthen 

ties with the African Space Industry, and there have been numerous 

achievements including a small satellite built by Rwanda in 

collaboration with the University of Tokyo that will provide valuable 

agricultural data as well as the BIRDS and KiboCUBE projects.574 

In addition, there are already a few cases using project finance, notably 

PPP, in the space industry. The change has already sparked various 

legal issues and may face more future challenges that require a 

 
571� ,ELG���S�����  

572 Bockel, supra note 31, p.2. 

573� ,ELG� 

574� 6SDFH�LQ�$IULFD��-DSDQ�3RLVHG�7R�6WUHQJWKHQ�7LHV�:LWK�7KH�$IULFDQ�6SDFH�,QGXVWU\��
DYDLODEOH� DW�� KWWSV���DIULFDQHZV�VSDFH�MDSDQ�SRLVHG�WR�VWUHQJWKHQ�WLHV�ZLWK�WKH�
DIULFDQ�VSDFH�LQGXVWU\�� �ODVW� DFFHVVHG� ��� 1RYHPEHU� ������� VHH� DOVR� -$;$�� 7KH�
8QLYHUVLW\� RI� 1DLUREL�+DQGV� WKH� )LUVW� .LER&8%(�&XEH6DWH�RYHU� WR� -$;$�8QGHU�
81226$�-$;$� .LER&8%(� 3URJUDPPH�� DYDLODEOH� DW��
KWWSV���JOREDO�MD[D�MS�SUHVV�����������������BNLERFXEH�KWPO� �ODVW� DFFHVVHG� ���
1RYHPEHU������� 

https://africanews.space/japan-poised-to-strengthen-ties-with-the-african-space-industry/
https://africanews.space/japan-poised-to-strengthen-ties-with-the-african-space-industry/
https://global.jaxa.jp/press/2018/01/20180119_kibocube.html
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harmonized space law regulation.575 That is why this study examined 

the international legal regimes of other industries in order to advocate 

for the development of a more stable and efficient project finance 

framework for the space industry. This thesis discovered that each 

infrastructure industry has its own unique international legal regime 

along with multiple successful instances. Because there were only 

fundamental policies unrelated to finance at the beginning of the 

fundraising from private and/ or new participants, each industry 

organized its own legal framework. Numerous successful cases have 

arisen as a result of having individual legal frameworks that contain 

each distinctive characteristic based on necessary provisions for 

trustworthy project financing. A new uniform legal framework for the 

space industry can be envisioned from comparisons to other legal 

regimes for project financing. When an industry has clear and 

comprehensive provisions and provides broad legal guidance on the 

industry-specific hot issues, project finance can be easily achieved.576 

This study presented two ideal legal frameworks for space industry 

project financing and the optimal international organization for 

establishing and organizing a new harmonized international legal 

regime. One is a revision of the Space Protocol to include a new opt-in 

provision that would treat the project as an asset, and the other is to 

develop criteria for space-specific project financing similar to those 

established by the World Bank for other industries. Whichever of the 

two is formed, it will certainly benefit all participants in the space 

industry for those who employ project financing schemes. The new 

uniform legal framework is to promote international cooperation, 

 
575�� <X]EDVK\DQ�� 0DULDP�� 3RWHQWLDO� 8QLIRUP� ,QWHUQDWLRQDO� /HJDO� )UDPHZRUN� IRU�
5HJXODWLRQ� RI� 3ULYDWH� 6SDFH� $FWLYLWLHV�� 1HZ� 3HUVSHFWLYHV� RQ� 6SDFH� /DZ�� LQ�
3URFHHGLQJV�RI�WKH���UG�,,6/�&ROORTXLXP�RI�WKH�,QWHUQDWLRQDO�,QVWLWXWH�RI�6SDFH�/DZ�
�������S����� 

576�� (XURSHDQ� ,QYHVWPHQW� %DQN�� )DFLOLW\� IRU� (XUR�0HGLWHUUDQHDQ� ,QYHVWPHQW� DQG�
3DUWQHUVKLS� �)(0,3�� 6WXG\� RQ� 333� /HJDO� 	� )LQDQFLDO� )UDPHZRUNV� LQ� WKH�
0HGLWHUUDQHDQ�3DUWQHU�&RXQWULHV��9ROXPH���±�$�5HJLRQDO�$SSURDFK��S������DYDLODEOH�
DW�� KWWSV���ZZZ�HLE�RUJ�DWWDFKPHQWV�PHG�SSS�VWXG\�YROXPH���SGI� �ODVW� DFFHVVHG� ���
1RYHPEHU������� 

https://www.eib.org/attachments/med/ppp-study-volume-1.pdf
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encourage developing countries to develop their own infrastructures, 

and ensure equitable access by all participants in outer space activities. 
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